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PREFACE

There are at present in England and Wales

about eighteen hundred local authorities charged

with the business of housing and town planning

and the control of local development. This

means that there are about eighteen hundred

council clerks, many thousands of officials, and

tens of thousands of councillors more or less

responsible in the matter. But I have often

wondered how many of these thousands have

had time and opportunity, although they may
have had the inclination, to make a systematic

survey of their various powers bearing upon this

problem—a problem upon the solution of which

so much of our welfare depends. Any who have

attempted the task will know that it involves

the study of a vast number of Acts of Parlia-

ment and the perusal of massive volumes in the

presence of which even a professional lawyer

sometimes affects more confidence than he really

feels.

It is, however, a matter of public importance

that these multitudinous powers should be surveyed

as a whole and comprehended and co-ordinated

to the solution of what is in fact a single and

undivided problem, namely, the improvement of
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the country upon the most convenient, healthy,

economic, and agreeable lines.

The following pages are intended to cover

the whole ground, but they do not profess to

deal exhaustively with the matters of which they

treat ; I have often crossed out what I had written

when it seemed on second thoughts to enter into

too great detail ; my object has been to emphasize

the points which would be generally regarded as

important and to give references by which any one

can find out more fully whatever he wants to know.

I hope, therefore, that this book may be useful,

not only to the public and to county and borough

and district councillors, but also to those who are

professionally concerned in these matters. As

regards the latter I may claim some experience,

and have at least had every opportunity of forming

an opinion as to what it is that many of them want

to know and cannot find out.

The subject here treated is not, of course, the

whole sphere of local government, but the group

of powers bearing on the laying out and develop-

ment and improvement of towns and country

districts, and no attempt is made to deal with

the subject except in its legal aspect.

After a chapter introducing the whole subject

there follow three chapters—on Housing ; on

Roads ; and on Public Grounds and Buildings

—in which are set forth the powers of a local

authority to control and promote the convenient

development of a town without a town planning

scheme. Then follows a chapter on Town Planning

under the Town Planning Acts. Lastly—because
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private Act of Parliament has been the pioneer

of everything that has been achieved in this

department of local government, and supplements

all other powers, and will no doubt in the future,

as in the past, show the way to further develop-

ment—I conclude with two chapters on private

Act of Parliament and the Lands Clauses Acts

which are so closely related to the whole subject.

As there is no one who does not happen to be

ignorant of one elementary fact or another, I have

not hesitated to state whatever is necessary to

my purpose, however elementary it may be. A
further justification for this course lies in the

truth that familiar facts acquire new values

according to the context in which they are placed.

I have, on the other hand, been frugal in the use

of words, and the labour involved has been in-

versely proportional to the length of the book.

It would not be difficult to enlarge it into a very

big volume, but this would defeat the object with

which it is written.

In the most important matters of housing and

town planning the powers of the London County

Council and the Metropolitan Borough Councils

have been specially referred to, but as regards

many incidental powers of control and improve-

ment it has not been possible to discuss in

detail the special conditions obtaining in London.

Speaking generally the London County Council

enjoys in the County of London the powers of

a County Borough Council as regards the laying

out of new streets, street improvements, building

lines, building by-laws, parks, and schools ; whereas
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the Metropolitan Borough Councils are the local

authorities for libraries, baths and wash-houses,

open spaces, and burial grounds.

There are five Acts, passed only a few weeks
ago, which bear intimately on the matters under
discussion and bring them into the first rank of

urgency. Two of these—the Ministry of Health

Act, 1919, and the Ministry of Transport Act,

1919—are substantially constitutional measures.

The placing of almost unprecedented powers in

the hands of ministers and the central government
is sure to have far-reaching effects, but the legal

change, so far as this book is concerned, can be

expressed in a few words ; and the same is true

to a great extent of the Housing and Town
Planning Act, 1919, and also of the Acquisition

of Land Act, 1919.

The Ministry of Health Act transfers the powers

of the Local Government Board to the Minister

of Health as from a date, July 1st, fixed by Order

in Council, but provides that any of such powers

may be retransferred to other Government Depart-

ments. It does not repeal section 2 of the Local

Government Board Act of 1871, which established

the Board under that name. In these circum-

stances I have followed the example of the

Housing Act, passed July 31st, and have used

the expression "Local Government Board," and

not "Minister of Health."

The Minist y of Transport Act transfers to

the Minister all the powers of the Road Board,

the Development Commission and other Govern-

ment Departments, in so far as those powers



PREFACE ii

affect roads and communications. It gives ad-

ditional powers to the Minister to classify and

subsidize the making of roads.

The Housing and Town Planning Act of 1919

gives enormous powers to the Local Government

Board to require and enforce and subsidize the

erection of workmen's dwellings, and to stimulate

the destruction or improvement of insanitary

property ; it also simplifies and encourages and

exacts the making of town planning schemes.

The Acquisition of Land (Assessment of Compen-

sation) Act gives uniformity and simplicity to

the method of assessing compensation for the

compulsory purchase of land required for public

purposes. It reduces the scale of compensation,

and places the valuation in the hands of govern-

ment arbitrators. It does not otherwise affect

the provisions of the Lands Clauses Acts.

The Land Settlement (Facilities) Act, 1919,

besides facilitating the provision of small holdings

and allotments in other ways, places £20,000,000

at the disposal of the Board of Agriculture and

lays on them the financial burden as well as

the ultimate responsibility for providing small

holdings (especially for discharged soldiers and

sailors) until March 31, 1926.

This book only deals with the law of England

and Wales, but it may also be regarded as a

general survey of the law throughout the King-

dom, for when the law of Scotland or Ireland in

these matters differs from that of England the

difference is often so slight that it amounts only

to a phrase or a reference.
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1 have tried to make the book as reliable as

possible, but as mistakes and omissions are

practically unavoidable, I shall be greatly obliged

to any one who will point any out to me, in

case another edition should be called for.

H. C. DOWDALL.
2 Mitre Court Buildings,

Temple.
September 5, 1919.
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REFERENCE TO AUTHORITIES

The books here referred to are all well-known

books to be found in every law library and in

many general libraries. The date of the last

edition is given in parentheses.

Apart from restrictive covenants and similar

matters relating to ordinary common law building

schemes, which are fully dealt with in Emden

(1907) or Hudson (1914) on Building Contracts and

only slightly referred to in this book, practically

everything here discussed is based on statute

law, and the key to full information is there-

fore attainable by reference to the relevant

sections of Acts of Parliament.

The standard law books from which full informa-

tion can be got are of two kinds, namely, those in

which the statutes are printed verbatim and anno-

tated section by section, and those in which the

subject is treated according to a method devised

by the author, or well recognized in the profession,

and references given to the statutes. In either

case the relevant section affords the key ; for in

a book written according to the latter plan there

is always a table of statutes in which references

are given to the pages of the book in which the

various sections of the statutes are discussed.

And the digests of cases, which are issued quarterly,
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index the cases based on statute law according

to the statutes as well as arranging them according

to their subject-matter.

In the text it has been my object to make things

as clear and simple as possible, and I have there-

fore done no more than refer to the sections of

the statutes. I now proceed to enumerate books

which deal fully with the various topics.

Halsbury's Laws of England covers the whole

ground, and is kept up to date by an annual

supplement in which all the most recent decisions

are noted up. There are, moreover, certain sub-

jects, e.g. Education, Commons, and Burial, in

regard to which the articles are more recent

than the textbooks; but there are other subjects,

e.g. Public Health, upon which the information

in the special books is much fuller than it is in

Halsbury.

The arrangement in Halsbury is that which is

traditional in all books, except Blackstone and

Stephen, which treat of English law as a whole,

namely, a series of articles in alphabetical order
;

but each article deals with the subject method-

ically and not as annotation to statutes arranged

chronologically.

The articles bearing on our present subject are

as follows :

—

Allotments.

Building Contracts.

Burial.

Commons.
Compulsory Purchase.

Education.
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Highways, Streets, and Bridges.

Industrial and Provident Societies.

Local Government (this article deals with the

constitution of Local Authorities outside the

Metropolis, that is to say, Parish Councils, Urban
District Councils, Borough Councils, Rural District

Councils, and County Councils ; and gives a short

account of their powers, other than those dealt

with in special articles).

Markets.

Metropolis (including the Corporation of Lon-

don, the London County Council, the Metropolitan

Borough Councils, and their powers).

Open Spaces and Recreation Grounds.
Parliament.

Public Health (including Building Regula-
tions, Baths, Housing, Town Planning, Libra-

ries and Museums).

Small Holdings and Small Dwellings.

There is no general table of statutes for the

whole work, but each volume is prefaced by a

table of the statutes referred to in the articles

contained in the volume. All the articles bearing

on the subject-matter of this book are included

in the above list, and with the help of it, together

with the references given in the text of this book,

there should be no difficulty in knowing where to

turn for any particular topic.

Chief among the special books bearing on the

subject with which we are concerned is, in the

opinion of many, Lumley's Public Health (1914).

It is a book in which statutes are arranged

in chronological order, and thoroughly annotated
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with reference to the practice of the Local Govern-
ment Board, as well as with reference to the

decisions of the courts.

The first volume contains, inter alia—
All the Public Health Acts ; that is to say,

the Public Health Act, 1875 ; the Public Health

(Water) Act, 1878 ; the Public Health (Inter-

ments) Act, 1879 > the- Public Health (Confirma-

tion of By-laws) Act, 1884 ; the Public Health

(Buildings in Streets) Act, 1888 ; the Public Health

Acts Amendment Act, 1890 ; the Private Street

Works Act, 1892 ; the Public Health Act, 1904 ;

and the Public Health Acts Amendment Act, 1907.

All the Housing Acts ; that is to sav, the Acts

of 1890, 1900, 1903, and the Housing and Town
Planning Act, 1909.

Those parts of the Local Government Acts of

1888 and 1894 which relate to matters dealt

with in the Public Health and Housing Acts.

The second volume contains, inter alia—
The Municipal Corporations Act, 1882.

The Towns Improvement Clauses Act, 1847.

The Public Improvements Act, i860.

The Development and Road Improvement
Act, 1909 (also the Highway and Locomotives

Amendment Act, 1878, and the Highways and

Bridges Act, 1891).

The Open Spaces Act, 1906 (also the Disused

Burial Grounds Act, 1884 ; the Open Spaces

Act, 1887, sec. 4 ; the Town Gardens Protection

Act, 1863 ; and the Ancient Monuments, etc.,

Act, 1913).

The Commons Act, 1876 ; Commonable Rights
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Compensation Act, 1882 ; Law of Commons
Amendment Act, 1893 ; and the Commons Act,

1899.

The Small Holdings and Allotments Act,

1908, and the Allotments Compensation for Crops

Act, 1887 ; Glebe Lands Act, 1888, and the

Tenants' Compensation Act, 1890.

The Small Dwellings Acquisition Act, 1899.

The Public Libraries Acts 1892, 1893, and

1901.

The Museums and Gymnasiums Act, 1891.

The Schools for Science and Art Act, 1891, and

the Technical and Industrial Institutions Act,

1892.

The Baths and Wash-houses Acts, 1846, 1847,

1878, 1882, and 1899.

The Markets and Fairs Act, 1847.

The Burial Acts, 1857, i860, 1862, 1900, and

1906 ; also the Cemeteries Clauses Act, 1847,

and the Cremation Act, 1902.

The Lands Clauses Acts, 1845, i860, 1883,

and 1895 ; also the Arbitration Act, 1889.

The Borough Funds Acts, 1872 and 1903.

The Mortmain and Charitable Uses Acts, 1888,

1891, and 1892.

The Public Works Loans Acts, 1875, 1876,

1878, 1879, 1881, 1882, 1887, 1892, 1894, 1896,

1897, and 1911.

None of the above Acts are grouped as I have

grouped them, but are arranged in chronological

order together with a large number of other

Acts, so that they must be looked up in order of

date.
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Of more special books the following must be

named :

—

Pratt and Mackenzie's Highways (191 1) contains

fully annotated editions of all the Highway Acts,

the Development Act, and those portions of the

Public Health and Local Government Acts which

bear upon Highways.

As regards Local Government, there is Mac-

morran's edition (1898) of the Act of 1888, and
his edition (1907) of the Act of 1894.

As regards Municipal Corporations, there are

the editions of the Act by Rawlinson (1910) and
Arnold (1910).

As regards the Housing Acts, Allan's edition

of 1916 is specially valuable.

The Town Planning Act has been edited and
annotated by Glen and Dean (1913).

As regards Burial, the important Acts of 1852

and 1853 are not printed in Lumley, and it is

necessary to consult Brooke Little's book (1902)

or his subsequent article in Halsbury's Laws of

England.

As regards Education, there is Owen's anno-

tated edition of the Acts up to 1902 (1903) and the

article (1910) by Sir William Anson in Halsbury.

As regards Building Contracts, see Hudson's

book (1914) and Emden (1907).

As regards Compensation, Browne and Allan's

edition (1903) of the Lands Clauses Acts is a

well-known authority, and also Hudson (1906)

or Cripps (1905).

For Private Bill Procedure see May's Parlia-

mentary Practice (191 7).
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As regards London, there is an edition of the

London Government Act, 1899, by Jenkins (1899)

and by Hopkins (1900) ; the London Building

Acts, by Cohen (1906), and the Public Health

{London) Act, 1891, by Macmorran (1910).

The following Acts, constantly referred to in

this book, have not yet, so far as I know, been

annotated :

—

Ministry of Health Act, 9 and 10 Geo. V,

ch. 21. (Passed 3rd June, 1919.)

Housing, Town Planning Act, 9 and 10 Geo. V,

ch. 35. (Passed 31st July, 1919.)

Ministry of Transport Act, 9 and 10 Geo. V,

ch. 50. (Passed 15th August, 1919.)

Acquisition of Land (Assessment of Compensa-

tion) Act, 9 and 10 Geo. V, ch. 57.

(Passed 19th August, 1919.)

Land Settlement (Facilities) Act, 9 and 10 Geo. V,

ch. 59. (Passed 19th August, 1919.)

Note.—The divisions of an Act of Parliament

are called sections ; those of the schedule to an

Act of Parliament, paragraphs ; and those of a

Town Planning Scheme, clauses. This book is

divided into chapters and paragraphs.
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CHAPTER I

INTRODUCTION

I Town Planning and Town Improvement. 2. Land development

under the Common Law. 3. Private (Local)'Acts of Parliament.

4. The Clauses Acts. 5. The Borough Funds Acts. 6. Pro-

visional Orders. 7. The origin of Urban Sanitary Authorities.

8. The powers of a Town Council. 9. Rural District Councils.

10. The Town Planning Act.

1. Town Planning and Town Improvement.

The expressions " town planning " and ' town

improvement " are not technical, but the former

refers generally to the laying out for town pur-

poses of land which has not been previously

developed, and the latter to the demolition and

reconstruction of badly planned, unhealthy, or

undesirable town sites. The two are closely asso-

ciated. Thus a housing scheme provides for the

planning of the area which is to be demolished,

and a town planning scheme may provide for the

demolition or improvement of existing buildings

or streets. It is, however, useful to bear in mind

the distinction ; for, although it has been the

necessity for town improvements which has brought
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into evidence the expediency of town planning,

and although the two are so intimately related,

yet the problems involved are in many ways
different.

The history of the growth of public control

over urban development is so illuminating that

it will be well to devote a short space to the

subject.

2. Land Development under the Common
Law.

At common law a landowner is free to use and

develop his land as he pleases, always provided

that the use is not legally a nuisance to his neigh-

bours, as, for instance, by interfering with their

rights of way or other easements, and, further,

provided that he observes any covenants made
by him, or his predecessors, which are binding

on him.

It is, of course, outside our present purpose to

enter into the law of nuisance, easements, covenants,

leases, and so forth ; but so much town planning

has been done, and is being done, by private

building schemes, that one or two words should

be said in reference to them.

When any person, or Trust, or Company, or

Public Utility Society or Corporation, owns a

piece of land which it is proposed to lay out as

a building estate, then the land must be, as one

may say, town planned. That is to say, a map
must be made on which the existing and proposed

roads are shown, the sites for different kinds of
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buildings plotted out, the use to which they may
be applied defined, and perhaps squares, gardens,

parks, and so forth provided for. If the land-

owner, whether an individual or a company, or

a body of trustees, or whoever it may be, intends

to lay out the land himself and keep it in his own

hands, he will naturally follow the plan he has

made and impose the conditions of the scheme upon

the tenants to whom he lets or sells any part of

the property. If, on the other hand, he does not

propose to carry out the scheme himself, then he

will sell the land in lots, imposing on each pur-

chaser the obligation to execute and observe the

conditions of the scheme so far as concerns the

lot which he buys, and requiring of him that,

if he sells any part of his lot, the purchaser shall

be put under a similar obligation. Thus, to take

an illustration, the landlord might perhaps make
the main roads and sell sites to builders, who
would undertake to make subsidiary roads and

to build houses or blocks of houses in accordance

with the scheme ; and the tenants or sub-pur-

chasers of any houses would undertake to observe

the restrictions of the scheme so far as they con-

cerned the use of their particular houses. Such

restrictive covenants generally " run with the

land," so that one house-owner can enforce them

against another unless the character of the neigh-

bourhood so alters that the covenants may be

said to be released by common consent.

In the hands of a large-minded and well-advised

owner of a large estate an ordinary building scheme

of this kind may be admirable in its results and
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profitable to its promoter. Many of the squares

in London, the residential private parks in the

provinces, the model industrial estates such as

Port Sunlight or Bournville, the " Garden Cities,"

and so forth, illustrate the possibilities of the

method when directed by interests which are

large, permanent, and public spirited, or directly

involved in the amenity of the neighbourhood.

On the other hand, every one now realizes the

abuses to which the common law was open. When
the industrial revolution and the migration to

the towns took place in the eighteenth and nine-

teenth centuries, the owner of a slip of land

(perhaps originally an ancient burgage) containing

a house and garden found it profitable to convert

it into a court or alley, and to pack twenty houses

on to what had been the site of one, building them

as cheaply as possible. The same considerations

applied in building houses for workmen in the

new towns and industrial districts.

And the common law as regards communica-

tions was in no better case. For although when
the land had been dedicated by the owner as a

highway and accepted for that use it became
" once a highway, always a highway," and re-

pairable by the parish
; yet no one could oblige

the landowner to dedicate land as a highway, nor

was there at common law any public body
authorized to pay him for doing so.

In the eighteenth century, when the situation

became acute, Parliament was not likely to set

up new representative bodies to deal with the

difficulties above described. The remedies that
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suggested themselves were private Acts of Parlia-

ment and Trusts or Companies. In the case of

towns, Local Improvement Acts were passed

authorizing a town council, or a body of Improve-

ment Commissioners specially appointed for the

purpose, to effect such improvements as were

necessary, and to raise a rate for the purpose.

In the case of communications, Turnpike or Canal

Trusts or Companies were set up with power to

acquire and maintain and charge for the use of

the roads or canals.

3. Private (Local) Acts of Parliament.

And here, not only because public improvements

are still, in circumstances which will be subse-

quently explained, often effected by private Bill,

but also because private Bill procedure throws

light on procedure by scheme under the Housing

and Town Planning Acts, it will be well to explain

the general nature of that procedure.

The course of enacting a private Bill is in many

ways similar to that of enacting a public Bill.

Both result in an Act of Parliament which is from

the legal point of view omnipotent and supreme
;

but there are on the other hand certain important

differences which require consideration.

A public Bill is introduced and read, or taken

as read, for the first time by being printed and

deposited on the table of the House of Parliament

in which it is introduced. Sometimes only the

title of the Bill is printed, in which case it is called

a dummy Bill, and sometimes a short speech is

3
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made under the ten minutes' rule explaining its

general nature. The Bill subsequently comes up
for second reading, the general scope and drift

of it is considered, and, if it is decided to go on

with it, it passes its second reading, and is taken

as approved in principle. It is now " committed
"

either to a committee of the whole House or to a

standing committee, or to a committee specially

appointed for the purpose. In this " committee "

stage the Bill is considered clause by clause, and

when this has been done, so that it has assumed

the exact shape which the committee approve, it

is reported to the House. At this " report
"

stage no amendment may be moved except one

which " reads with the Bill," i.e. one which will

leave the Bill grammatical and consistent if it

is adopted. Finally, the Bill is read the third

time, and if it passes it is sent to the other House,

where it goes through the same process again.

When the Bill has been agreed to by both Houses

it is sent to the King for his formal approval, and

on receiving the Royal Assent it becomes an Act

of Parliament.

The procedure is perfectly logical, and corre-

sponds very closely with that followed in the

promotion of a town planning scheme before the

simplification of procedure effected by the Act

of 1919. (1) First a definite proposal is made.

It will subsequently appear that the first reading

corresponds in principle with the resolution of a

local authority to promote a town planning scheme.

(2) Next comes the adoption of the Bill in principle.

The second reading of a Bill corresponds with the
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establishment (now dispensed with) before the

Local Government Board of a prima facie case

for a town planning scheme. (3) Then follows

consideration of the details. The committee stage

of a Bill corresponds with the elaboration of the

details of a scheme by a local authority. (4) Next,

the superior authority will consider whether

such details should be adopted. The report stage

of a Bill corresponds with the modification of

a scheme by the Local Government Board.

(5) There is in the nature of the case nothing in

a scheme corresponding to the third reading of a

Bill, or to consideration by a second Chamber,

but inasmuch as a scheme had under the original

procedure to be submitted to both Houses of

Parliament before it became law, the acquiescence

thus necessary was comparable to the Royal

Assent.

Turning now to private Bill procedure, it is to

be observed that although in substance it is very

different, yet in legal form it differs hardly at all

from that for a public Bill. In each case there

is a first reading, second reading, committee stage,

report stage, third reading, consideration by the

other House, and Royal Assent. This procedure

secures the power of each House to see that its

standing orders have been complied with, and

gives to each member an opportunity to object

to any provision of a private Bill and to each

House the opportunity to reject it. A committee,

therefore, to which a private Bill is committed is

unwilling to make any report which is likely to

meet with rebuff in either House, and this will
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probably be the case unless it either follows a

precedent which Parliament has approved or makes
a precedent which Parliament is likely to follow.

In its appointment of Private Bill Committees

the Houses of Parliament take care to appoint

as members those who understand this quite well.

For after providing these safeguards Parliament

as a whole rarely takes any interest whatever

in private Bills. All the work is generally done

by officials, who see that the standing orders are

observed, and by the committee, generally of five

members of the House in which the Bill is intro-

duced, who consider and report on the Bill. A
committee, therefore, on hearing a Private Bill

is, for the reasons which have been explained,

more like a tribunal than a legislature ; and it

behaves itself accordingly. Counsel and witnesses

are heard, precedents are quoted (sometimes, it

is said, inaccurately, for they are not reported)

and followed, and if any new departure is made
it is understood that it will, unless the contrary

is expressly stated, be treated as a precedent.

4. The Clauses Acts.

It is to the fact just referred to that the various

Clauses Acts are due, e.g. the Lands Clauses,

Towns Improvement Clauses, Railway Clauses,

Companies Clauses, etc., etc., Acts.

What happened, for instance, was as follows :

Private Bills generally provide the promoters with

compulsory powers to buy land ; for if they did

not, any landowner whose land was essential to
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the purposes of the Bill would be able to extort

whatever price he liked for it. Parliament, how-
ever, would not have been willing to sanction the

compulsory taking of a man's land without com-
pensating him for his loss and injury. Then
again, a multitude of difficulties may arise as to

title and so forth ; there may be no one who has

the right to sell, or the owner may be unascertained

or inaccessible. All these and similar contin-

gencies were at first provided for by a number
of clauses set out at length in every Bill in which

compulsory power to buy land was sought. And
the labour unnecessarily involved was worse than

useless. It was as if a shipowner should write

out by hand all the conditions of carriage on each

bill of lading. The process would be extremely

laborious, and all kinds of accidental divergencies

would creep in ; whereas if a standard form is

printed labour is saved, mistakes are avoided,

and if variations are intended the necessary

alterations can always be made in writing. The
Clauses Consolidation Acts may be compared to

printed forms of bills of lading. The clauses

which had become usual and of common form
in any particular type of private Bill were set

out in public Acts of Parliament ; and they, or

any part of them, might in that form, or with any
necessary modifications, be incorporated in any
private Bill to which they were appropriate ; or

they might be taken as included in all Bills of a

particular type unless expressly excluded.

The Clauses Acts with which we are here more
particularly concerned are the Lands Clauses Acts,
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providing for the purchase of land, which are of

such importance that they will have to be con-

sidered later in some detail ; certain Acts, such as

the Public Improvements Clauses Acts, the Ceme-

teries Clauses Act, etc., which will be referred to

in due course ; and certain parts of the Towns
Improvement Clauses Act, to one or two of

the provisions of which reference may here be

made.

Long before the year 1847 it was recognized

as prudent to provide not only for town improve-

ments, but also for control in the nature of town

planning. With the former object, Town Im-

provement Commissioners were as a rule

authorized (Towns Improvement Clauses Act, 1847,

s. 67) to buy land in order to widen or enlarge

streets and (sec. 68) to prescribe a line beyond

which, in case of rebuilding, building was pro-

hibited—subject, of course, in either case (sec. 19)

to compensation. With the latter object the com-

missioners might (sees. 57 to 60) fix the level

of new streets and (sec. 63) require that new

carriageways should be at least thirty feet wide

and other ways twenty feet wide, unless, of course,

the private Bill otherwise provided. These pro-

visions are now superseded, but are quoted as

illustrating the position of affairs in 1847.

As regards the relation of housing and town

planning to the various Clauses Acts it is worth

noticing that there can never be any occasion

for a " Town Planning Clauses Act " because the

Town Planning Act authorizes the Local Govern-

ment Board to make " general provisions " which
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may be, in whole or in part, incorporated in a

town planning scheme in exactly the same way
as the provisions of a Clauses Act may be incor-

porated in a private Act of Parliament. No doubt
the Local Government Board will desire the

experience of a good number of actual schemes
before issuing general provisions, though they

cannot hope for the century of experience in private

Bill legislation which preceded and gave such

stability to the Land Clauses Act of 1845 and
similar Acts of that period. The Electric Lighting

Clauses Act was passed in 1899, ten years before

the Town Planning Act, and it may turn out

that general provisions made by a Government
Department, subject to the Rules Publication Act,

will prove more convenient than " Clauses Acts."

5. The Borough Funds Acts.

Before leaving the question of private Bills it

may be observed that, inasmuch as Borough
Councils and Urban District Councils are authorized

to promote, and frequently do promote, such Bills

{Borough Funds Act, 1872), and inasmuch as

expenditure is thereby incurred and matters de-

cided which are of special importance to the

citizens concerned, the Borough Funds Act, 1903,
provides that the Council's funds may not be

used for promoting a Bill unless the requirements

therein specified have been complied with. These
refer to notices and a confirming resolution by
an absolute majority of all the members of the

Council and so forth.
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6. Provisional Orders.

It will subsequently appear that the only special

parliamentary power which a local authority may
need in order to effect some public improvement

may be the power to compulsorily purchase land,

and, in order to save part of the expense which

the promotion of a private Bill ordinarily entails,

a special procedure has been devised for this and

similar cases where parliamentary power of a

well-defined type is required in circumstances of

regular occurrence, namely, procedure by pro-

visional order. The gist of this procedure is that

a Government Department, in this case the Local

Government Board, having satisfied itself, in

accordance with the standing orders or statutory

requirements relating to provisional orders, that

the power sought for should be granted, makes
an order conferring such power provisionally on

the order being confirmed by Parliament. The
Government Department concerned then collects

a batch of such provisional orders and puts them
in the schedule of a Bill called a " Provisional

Order Confirmation Bill," which the Government
promotes as a private Bill, and, when the Bill

passes, the provisional orders, having been con-

firmed by Parliament, are no longer provisional,

but become law.

7. The Origin of Urban Sanitary
Authorities.

Let us now revert to the year 1847, when the

Towns Improvement Clauses Act was passed. The
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period of Local Improvement Acts is not yet

over, but in 1847 it had about reached its height,

for in the following year the first Public Health

Act was passed and new forces came into operation.

For the Reform Act of 1832 had been followed

by the Poor Law Act of 1834 an<^ the Municipal

Corporations Act of 1835, and the principle of

carrying on local government by some uniform

system of popularly elected representative bodies

was now admitted.

The Public Health Act of 1848 provided for

the establishment of local government districts

with Local Boards of Health popularly elected on

a uniform basis. The powers of these Local

Boards within their respective areas were wider

than those which had been ordinarily conferred

on Local Improvement Act Commissioners, but

their powers were in some cases subject to an

appeal to the General Board of Health, which

was set up by the same Act ; a Board

which has since been superseded by the Local

Government Board, which in turn is now, it

seems, to be superseded by the new Ministry of

Health.

It will be noticed that there were at this

time three different kinds of authorities at work.

First, Borough Councils acting as improvement

commissioners within their boroughs ; secondly,

Improvement Commissioners acting in districts

called Improvement Act Districts, which were

set up by the various Improvement Acts ; and,

thirdly, Local Boards of Health, acting in local

government districts set up under the Public
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Health Act of 1848. The joint effect of the Public

Health Acts of 1872 and 1875 and the Local

Government Act of 1894 is to constitute each of

these areas an " Urban Sanitary District," governed

by an " Urban Sanitary Authority," which in

the case of a borough is the Borough Council,

and in the case of what had been an Improvement

Act District or a Local Government District (or in

any other district that is constituted by the Local

Government Board or County Council as an Urban

District) is an Urban District Council, elected on

a uniform plan very similar to that by which a

Borough Council is elected.

Ever since Urban District Councils have been

set up the powers entrusted to them, and to

Borough Councils acting as Urban Sanitary Authori-

ties, by successive Public Health, Housing, and

other similar Acts have constantly increased. So,

too, a series of Acts, extending further back,

though scarcely less important, have conferred a

number of powers on Borough Councils acting as

such. It must, however, always be borne in mind

that although the name of a Borough Council when

it acts as an Urban Sanitary Authority remains

unchanged, yet the greater part of its work is

done by it in its capacity as an Urban Sanitary

Authority acting under the Public Health and

Housing and other similar Acts, the expenses of

which are charged upon the General Rate which

every Urban Sanitary Authority is authorized to

impose.
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8. The Powers of a Town Council.

Few people realize the wealth of instruction

which may be derived from the sympathetic

study of Rate Demand Notes—documents which

are so rarely treated with anything but abuse.

Much, however, may be learned or suggested by
them. Thus, if you had lived in Liverpool in

1908, you, together with your fellow-sufferers,

would have had collected from you, on a white

paper demand note

—

(1) General Rate .

.
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council expenditure. There are also other complica-

tions into which we need not enter now. What is

relevant to our purpose is to find out how this

expenditure reveals the great variety of powers

which are at the disposal of a local authority and

which may be brought to bear, directly or in-

directly, on the general problem of town improve-

ment—a problem which, though it is complex and

has many aspects, is essentially a single problem.

I have chosen Liverpool in the year 1908 as an

illustration because I happen to have the Liverpool

City accounts for that year before me, but I don't

know that a better illustration could be found for

the purpose.

At the end of the accounts is a statement of

the capital spent in providing various public

buildings, etc., occupied and used by the Corpora-

tion. These include Town Hall, £174,000 ;
Munici-

pal Offices, £178,000; St. George's Hall (Assize

Courts, etc.), £331,000 ;
Judges' Lodgings, £15,000 ;

Police Courts, Fire Stations, etc., £121,000 ;

Mayor's Stables, £3,000 ; Weights and Measures

Office, £5,000 ; Gas Meter Testing Office, £12,000 ;

eighteen Bridewells, £80,000 ;
eighteen Public

Baths and Wash-houses, £234,000 ; five Markets,

£301,000 ; a Central Library and Museum and

nine Branch Libraries, £305,000 ; five Hospitals,

£430,000 ; five Parks and forty Recreation Grounds

and Gardens, £979,000.

These figures add up to £3,170,000, which in-

cludes £933,000 spent in the purchase of land.

They do not include the cost of land or building

for Parks, Libraries, Museum, Art Gallery, and
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other things which have been given to the City,

nor the value of land which formed part of the

Corporate Estate, and so had not to be bought.

They do not include £422,000 spent under the

Liverpool Sanitary Amendment Act, 1864, for the

purchase and demolition of insanitary property,

nor the larger sums, over three-quarters of a million,

spent under the Housing Acts. They do not

include the millions spent on street widenings and

improvements, but as the interest chargeable to

General Rate represents a still unpaid capital

debt of about six million pounds, it is obvious

that this amount is very large. They do not

include the cost of cemeteries and burial grounds,

nor the offices, sheds, power stations, etc., of the

tramway and electric undertakings, and, still more

important, they do not include the cost of elemen-

tary schools and playgrounds, secondary schools,

technical institutes, and so forth, incurred by

the old School Board or by the Corporation as

the Education Authority.

Some of all this expenditure has been incurred

under special powers conferred by local Acts,

but, as almost all of it might be incurred under

the powers conferred on local authorities by general

public Acts of Parliament, to which I shall refer

in greater detail, it is unnecessary to pursue that

inquiry. The point I am here insisting on is the

great number of powers possessed by local authori-

ties which might be (though they are not always)

co-ordinated for the improvement and amenity

of towns.

And here one may hazard the opinion that if
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all the street widenings and housing schemes

and public improvements, and parks and recrea-

tion grounds and schools, and baths and libraries

and technical institutes, and town halls and
municipal and other public buildings in each town
in the country had been laid out on sites chosen

and in accordance with plans and elevations

prepared by a single intellect combining the genius

of Michael Angelo with the business capacity of

Lord Leverhulme, then it would be no exaggeration

to say that, for the money that has been spent

on them, the results would in some cases be more
satisfactory than they are.

9. Rural District Councils.

In this historical introduction I have so far

referred only to the towns and urban districts.

By the Public Health Act, 1875, every rural

poor-law Union was constituted a rural sanitary

district, and the guardians were given some of

the powers enjoyed by urban sanitary authorities

in urban sanitary districts. By the Local Govern-

ment Act, 1894, the rural guardians are constituted

Rural District Councillors, the rural parts of a

poor-law Union being constituted a rural sanitary

district and the councillors a Rural District

Council. Thus at the present day the whole

country is divided into urban sanitary districts

governed by Urban District Councils, and rural

sanitary districts governed by Rural District

Councils. The powers of Rural District Councils

are not so large as those of Urban District Councils,
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but the Local Government Board may confer

urban powers on a Rural Council, and the Local

Government Board or the County Council may
alter boundaries and make new urban sanitary

districts with Urban District Councils as occasion

arises.

It is perhaps worth pointing out that these

districts, like the manors and parishes which were

local government districts of a former age, vary

enormously in extent. Thus in the immediate

neighbourhood of Liverpool there are, or recently

were, urban districts varying in area from 16,000

acres to 300 acres, in population from 750,000 to

210, and in rateable value from £4,650,000 to

£4,200. And there were rural districts varying

in area from 14,000 acres to 60,000 acres, in

population from 5,000 to 20,000, and in rateable

value from £66,000 to £143,000.

But notwithstanding this, the powers of all

Urban and Rural Councils are under the Town
Planning Act and for many other purposes

identical.

10. The Town Planning Acts.

It has already been explained that the mischief

against which the Town Planning Acts provide

arose from the contracted and isolated interests

of landowners, especially small landowners, and
that building schemes dealing with large estates

often secured the profit of the landowner by pro-

viding for the amenity of the neighbourhood, the

main streets being well laid out, squares or gardens
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provided, and restrictions placed on the use of

the houses. The modern model settlements, such

as Port Sunlight and Bournville, go much further,

for they include workshops, places of amusement
and recreation, and so forth.

The general idea of the Town Planning Act is

to give to Borough and Urban and Rural District

Councils, as regards land which is in the process

of development, that kind of control which a

public-spirited landlord of the whole district might

have exercised by means of a comprehensive

building scheme. I say " public-spirited landlord,"

because it is the duty of the Council under the

Act to promote the good " sanitary conditions,

amenity, and convenience " of the neighbourhood
;

but from what has been said it follows that to do

this should benefit rather than injure the land-

owners as a whole, what one loses being compen-

sated by what another gains. This will, however,

be considered in due course.

Enough has now been said to explain the general

drift and sequence of the chapters that follow.



PART A

TOWN IMPROVEMENT AND TOWN PLAN-
NING APART FROM SCHEMES UNDER
THE TOWN PLANNING ACTS





CHAPTER II

THE HOUSING ACTS

i. The three parts of the principal Act and the authorities there-

under. 2. Definitions, (a) Local authority. (6) Landlord

and Owner, (c) The Housing Acts, (d) Confirming author-

ity. Part I.—3. Scope of Part I. 4. Promotion of a

scheme under Part I. 5. Contents of scheme. 6. Con-

firmation of scheme. 7. Execution of scheme. 8. Acquisition

of land. 9. Expense. 10. Assistance by the Local Govern-

ment Board. Part II.— 11. Scope of Part II. 12. Promo-

tion of action under Part II. 13. Closing and demolition

of unhealthy dwellings. 14. Demolition of obstructive

buildings. 15. Reconstruction scheme. 16. Execution, ex-

pense, etc. Part III.— 17. Scope of Part III. 18. Powers

of local authority under Part III. {a) Acquisition of land

and erection of buildings by the authority. (6) Acquisition

by the authority of dwellings erected by others, (c) Con-

version of buildings by the authority into working-class

dwellings, (d) Loans to private persons to improve dwellings.

(e) Sale or lease of land by the authority to others to erect

dwellings. (/) Contracting for supply of dwellings by others.

{g) Relaxation of by-laws, (h) Assistance of Public Util-

ity Societies. (*) Management, sale or lease of dwellings.

(k) County Council power to house employees. (/) Facilities

to limited owners to grant land for housing. 19. Promotion

of action or schemes under Part III. 20. Contents of scheme.

21. Acquisition of land. 22. Expense. 23. Public Utility

Societies and Housing Trusts. 24. Assistance to Public

Utility Societies. (a) Assisting formation. (b) Assisting

acquisition of land, (c) Grants and loans from local author-

ities, (d) Contributions from Local Government Board.

(3) Loans by Public Works Loan Commissioners. (/) Re-

laxation of by-laws. 25. Assistance to Housing Trusts.

Note.—There are a large number of Statutory Rules and Orders

under the Housing Acts, but the nature of these is referred to in

the text and they are easily procured. Regulations under the

Act of 1 91 9 are in course of preparation.

As this book is not concerned with the practical problems of

Architecture and Building, it would be out of place to refer to

books bearing on that aspect of the case.

5:
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i. The Three Parts of the Principal Act and
the Authorities Thereunder.

The Housing of the Working Classes Acts

and the series of Acts which led up to them have,

and have always had, two objects in view, namely,

the destruction or improvement of insanitary

property on the one hand and the provision of

healthy and suitable workmen's dwellings on the

other. The policy has been to require provision,

as far as possible, for the housing of workmen
who are dispossessed by any public improvement

(Housing Act of 1903, sec. 3), as well as by improve-

ment schemes under the Housing Acts (Housing

Act of 1890, sec. 6 c) ; but land which has been

cleared of insanitary dwellings is not necessarily

devoted to the erection of new dwellings, and of

course new dwellings may be erected on any site

that is suitable for the purpose, and the new Act

requires that they should be.

The principal Housing of the Working Classes

Act, that of 1890, is divided into three parts,

the scope of which, as amended, is as follows :—
Part I empowers the London County Council,

the London Common Council, or any Borough or

Urban District Council to promote and execute

an Improvement Scheme providing for the demo-

lition and improvement of an " unhealthy area."

Part of the area may be expressly excluded, but

inasmuch as the object of the scheme is the re-

arrangement and reconstruction of all the streets

and houses in the area (including perhaps public-

houses and other valuable property), it follows

that action under Part I is a very expensive affair.
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Part II empowers the Metropolitan Borough

Councils and any Borough or Urban or Rural

District Council to deal with single houses or

small groups of houses which are insanitary or

obstructive to ventilation or health. The method
is by issuing a " closing order," which closes and

prevents the use of the insanitary dwelling until

it is made healthy by the owner ; and unless this

is done the closing order is followed by a " demoli-

tion order," under which the house or houses

may be demolished ; obstructive buildings also may
be demolished, and in either case demolition may
be followed by " reconstruction " of the area

demolished.

Procedure under Part II is less expensive than

under Part I, because improvements may be

effected by putting pressure on the landlord to

act at his own expense, and because action is

chiefly directed only against particular houses

which are insanitary or obstructive, the former

being subject to a specially low rate of compensa-

tion. It may, however, happen that a small area

has to be dealt with, and reconstructed, and in

that event the provisions of Part II are very

similar to those under Part I ; the substantial

difference being that Rural District Councils (as

well as Urban District Councils) may act under

Part II ; and that in the County of London
the London County Council acts under Part I

and the Metropolitan Borough Councils under

Part II. In London, when not more than ten

houses are involved, the case is one for Part II

(Act of 1890, sec. 72).
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Part III empowers the London County Council,

the Metropolitan Borough Councils, the London

Corporation, and any Borough, or Urban or

Rural District Council, to provide or subsidize

the provision of workmen's dwellings. (As regards

the jurisdictions of the Metropolitan Borough

Councils and the London County Council, see

the Housing Act, 1919, sec. 41.)

2. Definitions.

(a) Local Authority.—In this chapter the expres-

sion " local authority " means the local authority

(London County Council, London Corporation,

Metropolitan Borough Council, Borough Council,

Urban District Council, or Rural District Council)

which has power to act under the Part of the

Act which is under discussion. The references

for the statements made above as to what those

authorities are in each case are as follows :

—

Housing Act, 1890, sec. 92; Local Government

Act, 1894, sec. 21 ; City of London Sewers Act,

1897, sec. 7 ; London Government Act, 1899,

sec. 4 ; Housing Act, 1900, sec. 2 ;
Housing Act,

1909, sec. 1 ; Housing Act, 1919, sec. 41.

For all purposes, whether of Part I, II, or III,

local authorities on the application of one them

may be required by the Local Government Board

to act jointly {Housing Act, 1909, sec. 38) ; and for

Part III they may be compelled to do so (Housing

Act, 1919, sec. 1 (6)) even without application.

(b) Landlord and Owner.—The landlord is the

person who lets, and is defined in the Act of 1909,
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sec. 15 (7) ; he is sometimes to be distinguished

from the " owner," who is, generally speaking,

the owner as defined in the Lands Clauses Act,

though for the purposes of Part II the definition

is extended by the Act of 1909, sec. 49 (2).

(c) The Housing Acts, Parts I, II, and III.—
The Housing Acts are referred to in this chapter

merely as the Acts of such a date, and are as

follows :

—

The Act of 1890, 53, 54 Vic, c. 70.

The Act of 1900, 63, 64 Vic, c 59.

The Act of 1903, 3 Ed. VII, c 49.

The Act of 1909, 9 Ed. VII, c 44.

The Act of 1919, 9 and 10 Geo. V, c 35.

Each Act is divided into Parts according to

its own convenience, but as the key to housing is

Parts I, II, and III of the Act of 1890, " the

Principal Act," I have tried to avoid confusion

by ignoring all other divisions, and by " Part I

or II or III of the Housing Acts " I mean Part I

or II or III of the Act of 1890 as amended by
subsequent Acts.

(d) Confirming Authority.—It should perhaps be

observed that the Act of 1890 speaks often of

the " confirming authority " instead of the Local

Government Board. This is because under that

Act the powers exercised by the Local Government

Board in the country at large were exercised in

London by the Home Secretary (Act of 1890,

sec. 8). But inasmuch as the power in regard

to London as well as elsewhere is now exercised

by the Local Government Board (Act of 1903,
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sec. 2), it is less confusing to speak of the Local

Government Board instead of the " confirming

authority."

PART I.

3. Scope of Part I.

The condition of affairs contemplated by Part I

is the existence of an area within which the houses,

courts, or alleys are unfit for human habitation,

or the streets or houses so narrow, close, badly

arranged, badly lighted or ventilated, so sanitarily

defective, or in such bad condition, that they are

dangerous to the health of people living in or

near the area (Act of 1890, sec. 4).

Whenever this occurs, and whenever the most

satisfactory method of dealing with the evil (Act

of 1909, sec. 22) is an improvement scheme for

the rearrangement and reconstruction of the streets

and houses within the area, or of some of such

streets and houses, then the case is one for pro-

cedure under Part I.

4. Promotion of Schemes under Part I.

The medical officer of health of the local authority

should of his own initiative make an inspection,

and on the request of a magistrate or six rate-

payers he is bound to do so (Act of 1890,

sec. 5 (2); Act of 1919, Sched. II). If as the result

of his inspection he considers that a scheme should

be made, he must make an official representation

to the local authority (Act of 1890, sec. 5), and the
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local authority, if satisfied of its truth and of the

sufficiency of their resources, must order an im-

provement scheme (Act of 1890, sec. 4). If the

Medical Officer of Health neglects to make an

official representation, then a magistrate or six

ratepayers may promote a Local Government

Board inquiry and the Board may make an order

equivalent to an official representation (Act of

1890, sec. 16; Act of 1909, sec. 26; Act of 1919,

Sched. II). If the local authority fail to take

action on an official representation, then the Local

Government Board may themselves direct a local

inquiry (Act of 1890, sec. 10) and order a scheme

to be prepared (Act of 1903, sec. 4 ; Act of 1909,

sec. 37).

In addition to these provisions, the Act of 1919,

sec. 5, provides that the Local Government Board

may require a scheme to be prepared whenever

they are satisfied that it should be done. They

may also, whenever any representation is made
to them, require the County Council to inspect

any county district and report to them (Act of

1919, sec. 6). These powers will no doubt super-

sede to a great extent the compulsory powers of

promotion contained in the former Acts.

5. Contents of the Scheme.

Turning to the scheme itself, it is to be observed

that—
(a) The area dealt with may not only exclude

part of the land included in the official representa-

tion, but may include neighbouring lands, if such
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exclusion is expedient, or such inclusion is neces-

sary, for the efficiency of the scheme (Act of 1890,

sec. 6 (1) (a) ; Act of 1909, sec. 23).

(b) The scheme may provide for widening

existing approaches to the unhealthy area or

otherwise for opening out the same for the purposes

of ventilation or health (Act of 1890, sec. 6 (1) (b)).

(c) The scheme must provide, if and so far as

the Local Government Board so require, suitable

dwellings in or near the area for persons of the

working classes who are displaced in the area by

the scheme (Act of 1890, sees. 6 (1) (c) and n
;

Act of 1919, sec. 33), and whenever dwellings are

so provided the scheme may provide for shops,

recreation grounds or other buildings or lands

to be used in connection therewith (Act of 1903,

sec. 11).

(d) The scheme must provide proper sanitary

arrangements (Act of 1890, sec. 6 (1) (d)).

(e) The scheme may provide for any other

matter (including the closing and diversion of

highways) for which it seems expedient to make
provision with a view to the improvement of the

area or the general efficiency of the scheme (Act

of 1909, sec. 23).

(/) The scheme may provide for new streets and

buildings not in accordance with the ordinary

building by-laws, if the Local Government Board

approve the plans (Act of 1919, sec. 24).

(g) The scheme must be accompanied by maps,

particulars, and estimates, and must distinguish

lands proposed to be taken compulsorily (Act of

1890, sec. 6 (1) (2)).
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(h) It may be provided that the scheme or any

part thereof shall be carried out, under the super-

vision and control of the local authority, by any

person who has sufficient interest to enable him to

do so (Act of 1890, sec. 6 (3); Act of 1919, Sched. II).

6. Confirmation of the Scheme.

When the scheme has been prepared and passed

by the local authority certain notices must be

given (Act of 1890, sees 7, 27, and 28 ; Act of

1919, Sched. II), and the Local Government Board

then hold a local inquiry and may make an order

confirming the scheme with or without modifica-

tion (Act of 1890, sec. 8). This order does not

now require to be confirmed by Parliament (Act

of 1909, sec. 24 (1)).

7. Execution of the Scheme.

The Acts give the local authority all necessary

powers to execute the scheme (Act of 1890, sees. 12

and 22 ; Act of 1919, Sched. II).

These powers include power

—

(a) To purchase land (Act of 1890, sec. 12 (1),

and see below, paragraph 8), and when land is so

purchased all rights of way and other easements

are, subject to compensation, extinguished (Act

of 1890, sec. 22).

(b) To sell or let land for the erection of dwell-

ings or execution of the scheme (Act of 1890,

sec. 12 (2) (4)).

(c) To contract for execution of the scheme
(Act 0/1890, sec. 12 (3) (4)).
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(d) To destroy buildings and to make roads

and sewers (Act of 1890, sec. 12 (3)).

(e) With leave of the Local Government Board,

to erect buildings (Act of 1890, sec. 12 (3)).

(/) Without acquiring land, to contract with

any person having sufficient interest in the land

to carry out the whole or any part of the scheme

(Act of 1890, sec. 12 (6) ; Act of 1919, Sched. II).

The Local Government Board may make any

necessary modification in the scheme if it subse-

quently appears to be expedient (Act of 1890,

sec. 15 ; Act of 1909, sec. 24 (1)).

If the local authority do not proceed to carry

out the scheme, the Local Government Board have

certain powers under the Act of 1890, sec. 13, and

considerable powers under the Act of 1903, sec. 4,

to compel by mandamus the local authority to

act ; and under sec. 11 of the Act of 1909 they

may fix a time within which work must be carried

out.

But far greater powers are conferred on the

Local Government Board by the Act of 1919,

sec. 5, which empowers the Local Government

Board, whenever the local authority do not do

their duty, either to themselves prepare and

execute a scheme or to authorize the County

Council to do so ; in either case at the expense of

the local authority.

8. Acquisition of Land.

As regards the acquisition of land the pro-

visions of the Lands Clauses Act are considerably
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modified by the Act of 1890, sec. 20 and Sched. II

as amended by the second schedule to the Act of

1919. In cases of disputed compensation there

are special provisions of a most drastic character.

For section 9 of the Act of 1919 distinguishes

(a) land included in a scheme only for the purpose

of making the scheme efficient, and not on account

of the sanitary condition of the premises thereon,

or of those premises being dangerous or prejudicial

to health, from (b) other land included in the

scheme.

This is rather like the distinction under the Act

of 1890, except that under the present Act the

landowner is prima facie guilty of having insani-

tary property, whereas under the old Act he was

prima facie innocent. As regards (a) the case for

compensation stands on much the same footing

as any other land acquired for public purposes,

except that sec. 21 of the Act of 1890 applies.

But inasmuch as that section was principally

directed against insanitary property, this modifi-

cation is not very serious. As regards (b) the

compensation for both land and buildings is the

value at the time of valuation of the land alone

as a site cleared of buildings and available for

development subject to the by-laws of the district
;

but if the whole or any part of the land is, in

the opinion of the Local Government Board,

required for housing of the working classes or

as an open space, then the compensation for

the land so required is only the value of the

land for that purpose, this further subtraction

from the value of the land being distributed among
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all persons interested in any land included in the

scheme. Section 21 of the Act of 1890, except

in so far as it is inconsistent with the above pro-

visions, is not repealed, but is now comparatively

unimportant (see Act of 1919, sec. 9 (2)).

9. Expense.

There is no statutory limit to the rate which

may be raised (Act of 1890, sec. 24 (4)). Money
may be borrowed, repayable over a period of

eighty years (Act of 1903, sec. 1), and loans may
be made by the Public Works Loan Commissioners

(Act of 1890, sec. 25 ; Act of 1909, sec. 3; Act of

1919, sec. 7 (4).)

10. Assistance from the Local Government

Board.

(1) Financial Assistance.—The special duties of

the Local Government Board to give financial

assistance under sec. 7 of the Act of 1919 are, of

course, of capital importance.

They relate to

—

(a) Any rehousing scheme in connection with

an improvement or reconstruction scheme under

Part I or Part II, including the cost of acquisition,

clearance, and development of the land included

in the improvement or reconstruction scheme,

and whether the rehousing will be on the area

included in the scheme or elsewhere
;

(b) Any housing scheme under Part III

approved by the Local Government Board under
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sec. 1 of the Act of 1919 (see below, paragraph

19), and

—

(c) Any county council scheme for housing

county council employees approved by the Board
;

this extends also to the employees of certain

joint Asylum Boards.

The conditions are as follows :

—

(i) The scheme must be carried out within a

period specified by the Local Government Board

with the consent of the Treasury.

(ii) Conditions prescribed by regulations made
by the Board with the approval of the Treasury

must be complied with, which regulations must

secure due economy in carrying out and ad-

ministering the scheme, including the charging

of sufficient rents.

The amount of the assistance is to be deter-

mined by the regulations referred to, and in cases

(a) and (b) must be on the basis of the estimated

annual loss resulting from any scheme or schemes

after deducting the estimated yield of a penny

rate, and in case (c) 30 per cent, of the annual

loan charges on the expenditure.

(2) Land and Buildings.—The Local Govern-

ment Board may, for the purpose of assisting

the preparation and execution of schemes, or of

making immediate provision while schemes are

being prepared, with the consent of the Trea-

sury, acquire and hold land and buildings, and

erect, alter, enlarge, repair or improve buildings

and dispose of any such lands or buildings (Act

of 1919, sec. 16).
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PART II.

ii. Scope of Part II.

Part II generally deals with particular houses

or buildings rather than whole areas. Two classes

of houses or buildings are included.

(a) Unhealthy dwelling houses; that is to say,

any dwelling house (not necessarily inhabited (Act

of 1909, sec. 49 (1)) which is in a state so dangerous

or injurious to health as to be unfit for human

habitation (Act of 1890, sec. 30), and including

every sleeping room of which the floor is more

than three feet below the level of the street, unless

it is seven feet high and complies with certain

regulations (Act of 1909, sec. 17 (7)).

(b) Obstructive buildings ; that is to say, any

building not in itself unhealthy which by reason

of its position impedes ventilation or conduces

to the unhealthiness of other buildings, or prevents

the remedying of such unhealthiness (Act of 1890,

sec. 38 ; Act of 1909, Sched. II).

12. Promotion of Action under Part II.

The local authority must make periodic inspection

of their district (Act of 1909, sec. 17 (1)), and the

Medical Officer of Health must of his own initiative

or on the complaint of a magistrate or four house-

holders inspect and make a representation as to

any dwellings which are unhealthy (Act of 1890,

sees. 30, 31 ; Act of 1919, Sched. II) or buildings

which are obstructive (Act of 1890, sec. 38).
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The powers of the Local Government Board

to require local authorities to take action under

Part II are identical with their powers to require

action under Part I (see Act of 1919, sees. 5 and 6 ;

and paragraph 4 of this chapter).

13. Closing and Demolition of Unhealthy
Dwellings.

In the case of an unhealthy dwelling the local

authority must make a closing order prohibiting

the use of the house for human habitation until

it has been rendered fit for that purpose (Act of

1909, sec. 17 (2)). The owner of the house may,

within fourteen days of notice of the closing order,

appeal to the Local Government Board (Act of.

1909, sees. 17 (3) and 39 ; Act of 1919, Sched. II)
;

but if he does not appeal successfully the closing

order becomes effective and the occupiers must

move out, their cost of removal being in certain

cases at the charge of the owner (Act of 1909,

sec. 17 (4) (5) ; Act 0/1919, Sched. II). The owner

may now repair the house, and if and when he

has done so he may apply to the local authority

to determine the closing order (Act of 1909,

sec. 17 (6)). If they refuse, he may appeal to

the Local Government Board (Act of 1909, sec. 17

(6) and 39) . So long as a closing order is in force

no one may let or occupy the house (Act of 1919,

sec. 32).

If the landlord declares his intention to close

(Act of 1909, sec. 15 (4)), or if a closing order has

been operative for three months (Act of 1909,

$
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sec. 39 (2)), the local authority must consider

demolition (Act of 1909, sec. 18), and if, after

hearing the owner, they consider that the house

is not being made, or cannot be made, healthy,

then they must make a demolition order, from which

the owner has a right of appeal to the Local

Government Board (Act of 1909, sec. 18 (2) (4)) ;

Act of 1919, Sched. II). If it appears that the

house can and will be made healthy by the owner,

the demolition order may be suspended for six

months (Act of 1909, sec. 18 (3)), and if and when

it has been made healthy the closing and demoli-

tion orders may be determined (Act of 1919,

Sched. II). The expense of an owner in executing

work ordered by the local authority may on his

application be charged by the local authority as

a rent charge on the house (Act of 1890, sec. 36).

After a demolition order has been operative

(Act of 1909, sec. 39 (1) and Sched. II) for three

months the owner, or failing him the local authority,

at his expense, must demolish the house (Act of

1890, sec. 34 (1)), and no house or other building

which will be injurious to health may be erected

on the site (Act of 1890, sec. 34 (2)).

In addition to the above powers, a local authority

may by notice compel the owner of a working-class

dwelling to make it habitable, or themselves make

it habitable at his expense, if this can be done

without reconstruction (Act of 1919, sec. 28).

14. Demolition of Obstructive Buildings.

In the case of buildings reported as obstructive

the local authoritv must consider the cost of
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pulling them down and acquiring the land, and,

after hearing the owner, may make a demolition

order, from which the owner may appeal to the

Local Government Board (Act of 1890, sec. 38

(3)). When the demolition order becomes opera-

tive the buildings must be demolished either by

the owner or by the local authority, and the local

authority may buy or the owner retain the land

(Act of 1890/ sec. 38 (4), (5). (7)1 :
but of course

no unhealthy dwelling or obstructive building

may be erected on the site (Act of 1890, sec. 38

(10)).

15. Reconstruction Scheme.

Whenever houses or buildings have been demol-

ished and the local authority consider it desirable

to dedicate the site as a highway or open space,

or use or exchange it for other land for workmen's

dwellings ; or, again, whenever any buildings are

so insanitary, badly ventilated, or badly arranged

that demolition and reconstruction and rearrange-

ment is necessary, but the area is too small for

an improvement scheme under Part I, then the

local authority may prepare a reconstruction

scheme under Part II (Act of 1890, sec. 39), which

may provide for all matters for which an improve-

ment scheme under Part I might provide (Act

of 1909, sec. 23 (2)).

16. Confirmation and Execution of Scheme.

The provisions as regards the confirmation of

the scheme, the acquisition of land, compensa-

tion and expense, including assistance from the

Local Government Board, the powers of the Local
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Government Board to enforce the preparation

and execution of a scheme or to authorize the

County Council to prepare and execute a scheme

at the expense of the local authority or for the

Board itself to do so, are either identical or so

similar in the case of schemes under Part I and

Part II that they need not for our present purpose

be recapitulated or considered in detail. (In addi-

tion to the references given under Part I, see Act of

1890, sees. 38, 39, and 41. Compare Act of 1919,

sec. 9 ; and Act of 1909, sec. 10, and Scheds. II

and VI).

PART III.

17. Scope of Part III.

The scope of Part III, as amended, is to provide
" houses for the working classes " (Act of 1919,

sec. 40), including separate houses or cottages

with not more than one acre of ground (Act of

1909, sec. 50), and whether containing one or

several tenements (Act of 1890, sec. 53).

The expression " working classes " is not defined

in any of the Housing Acts except that of

1903, where it is defined only for a special

purpose. Dr. Addison stated that the Govern-

ment had found it impossible to define it for the

general purposes of the Acts.

18. Powers of a Local Authority under

Part III.

For the purpose of providing working-class

dwellings the local authority have, in addition to
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their general powers under the Public Health

Act (Act of 1890, sec. 56), abundant special powers.

As the wording of the Acts of 1890 and 1919
sometimes seems to cover the same ground, although

quite different circumstances may be contemplated,

it will be convenient to group the different powers

according to what appears to be the main objects

contemplated, but in practice these powers are

co-ordinated as may seem best in each case.

They are as follows :

—

(a) Acquisition or appropriation of land and
erection of dwellings, &c, by the local authority.

(b) Acquisition or management by the local

authority of dwellings erected by others.

(c) Acquisition by the local authority of houses

or buildings for the purpose of converting them
into working-class dwellings. This may mean
either " slum patching " or the conversion of

large mansions or other buildings into working-

class flats or tenements.

(d) Loans to private persons to reconstruct or

improve working-class dwellings.

(e) Lease or sale of land by the local authority

to others in order that they may erect working-

class dwellings, and if necessary develop the

land.

(/) Contracting with others for the supply of

working-class dwellings to be bought or leased

by the local authority.

(g) Relaxation of by-laws.

(h) Assistance of public utility societies.

(i) Management, sale, or lease of working-class

dwellings.
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And in addition to the above powers enjoyed

by local authorities generally

—

(k) A County Council has power to provide

housing for its employees, and

—

(I) Certain facilities are given to limited owners

to grant land for housing purposes.

We will now consider these powers one by one.

(a) The local authority may not only acquire

land (Act of 1890, sec. 57 (1)) in the manner and

on the terms described below, but they may, with

the consent of the Local Government Board,

appropriate any lands vested in them or at their

disposal (Act of 1890, sec. 57 (3) ; Act of 1919,

Sched. II), and may, with the like consent, sell

the land or exchange it for more suitable land

(Act of 1919, sec. 15 (1 c)). They may acquire

water rights (Act of 1919, sec. 14).

They may lay out and construct public streets

or roads and open spaces on the land (Act of 1919,

sec. 15 (1 a)). By-laws may be relaxed if the plans

have been approved (Act of 1919, sec. 24). They

may erect working-class dwellings or convert

buildings into working-class dwellings, and alter,

enlarge, repair and improve the same, and fit them

up, furnish and supply them with furniture, fittings,

and conveniences (Act of 1890, sec. 59), and they

may, with consent of the Board, provide or assist

in providing buildings for shops, recreation grounds

and other buildings or lands for use in connection

with the dwellings (Act of 1903, sec. n).

(b) The trustees of working-class dwellings, or

a majority of them, have power to sell or lease

working-class dwellings to the local authority,
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or to make over the management to them (Act of

1890, sec. 58).

The authority may contract for the purchase

or lease of working-class dwellings built or to be

built (Act of 1890, sec. 57 (2)), and with the consent

of the Local Government Board ma}' appropriate

them for use as working-class dwellings (Act of

1890, sec. 57 (3) ; Act of 1919, Sched. II).

(c) The authority may acquire houses or other

buildings on land proposed to be acquired as a

site for working-class dwellings, and they may
acquire any estate or interest in any houses which

might be made suitable for working-class dwellings,

together with lands occupied with such houses,

and they may alter, enlarge, repair and improve

any such houses or buildings so as to render them
suitable for working-class dwellings (Act of 1919,

sec. 12 (1)).

(d) When an owner reconstructs, enlarges or

improves buildings so as to make them suitable

for working-class dwellings in accordance with

plans previous^ approved by the local authority,

then, after the work has been carried out, the

local authority may make a loan to the owner

of the cost incurred not exceeding half the value

of the property mortgaged (Act of 1919, sec. 22).

(e) The authority may acquire land in order to

lease or sell it to others with a view to the erection

of working-class dwellings, including development

of the land as a building estate and the provision,

maintenance, and improvement of houses and gar-

dens, factories, workshops, places of worship, places

of recreation, and other works or buildings for or for
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the convenience of persons belonging to the working

classes and other persons (Act of 1919, sec. 12 (2)).

They may, with the consent of the Local Govern-

ment Board, sell or lease the land so acquired on

condition that it is developed, if necessary, accord-

ing to approved plans in the manner above indi-

cated, and working-class dwellings erected within

a certain time and let at a limited rent (Act of

1919, sec. 15 (1 b) and (2)). These conditions

must be properly secured (Act of 1919, sec. 15 (2)),

and the land must be sold or leased at the

best price or rent obtainable (Act of 1919,

sec. 15 (3)). If the proviso at the end of sub-

sec. 1 of sec. 15 applies to sub-sub-sec. (b) as well as

sub-sub-sec. (d), the houses must not be sold or

leased for use as " tied houses "
; that is to say,

sold or leased to any person who has any interest

in the property for the purpose of housing his

employees.

(/) Subject to the consent of the Local Govern-

ment Board and the conditions prescribed by

them, the authority may contract for the pur-

chase or lease of houses suitable for the working

class, whether built or to be built (Act of 1919,

sec. 12 (3)).

(g) In addition to the relaxation of by-laws in

the case of housing schemes by local authorities,

county councils, public utility societies, and housing

trusts (which are referred to in their special places),

the local authority may for a period of three years

following the passing of the Act relax by-laws in

order to facilitate and encourage the erection of

dwellings by any person, provided the plans are
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approved by the Local Government Board (Act

of 1919, sec. 25).

(h) The authority may assist public utility

societies as described below (paragraph 23).

(i) The authority may manage the houses

erected or acquired by them (Act of 1890, sees.

61, 62), and, with the consent of the Local Govern-

ment Board, they may sell or lease the houses at

the best prices obtainable (Acts of 1919, sec. 15 (3)),

on condition that they are properly used and main-

tained as working-class dwellings, but subject to the

proviso that they may not be used as " tied houses
"

(Act of 1919, sec. 15 (1 d)).

(k) County councils and certain Asylum Boards

have power to provide houses for persons employed

or paid by them. For this purpose they may
acquire land as if it were for the purposes of

Part III and borrow money repayable over eighty

years, and the Public Works Loan Commis-

sioners may make loans (Act of 1919, sec. 8). (As

regards financial assistance from the Local Govern-

ment Board see above, paragraph 10 of this chapter.)

(I) A tenant for life of a settled estate may
give or lease at a nominal rent land (not exceeding

without leave of the Court, two acres in any

urban parish or ten acres in any rural parish) for

workmen's dwellings and gardens, and may raise

money on mortgage to provide the dwellings

(Act of 1919, sec. 31).

19. Promotion.

The power of a parish council to promote action

by the county council when the rural district
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council fails in its duty (Act of 1900, sec. 6), and

the power of the Local Government Board after

complaint by four householders, and after the

holding of a local inquiry, to order action by the

local authority (Act of 1909, sec. 10), or to transfer

the powers of a rural district council to the county

council (Act of 1909, sees. 12, 13) are still in force
;

but for practical purposes they will be somewhat

eclipsed by the very wide powers conferred on

the Local Government Board by the new Act.

For under sec. 1 of the Act of 1919 every local

authority must within three months of the passing of

the Act and as often thereafter as occasion requires,

or within three months of notice given to them

by the Local Government Board, prepare and

submit to the Local Government Board for their

approval a scheme showing (a) the approximate

number and nature of the houses to be provided

by the local authority, (b) the approximate quan-

tity and locality of land which is to be acquired,

(c) the average number of houses to the acre,

and (d) the time in which the scheme or any part

thereof is to be carried into effect. Objects of

architectural, historic or artistic interest and

the natural amenities of the locality must as far as

possible be preserved, and the Local Government

Board may enforce the employment of an archi-

tect for this purpose (Act of 1919, sec. 1 (3)).

Local authorities must furnish estimates of the

cost of schemes and of the rents expected from

the houses (Act oi 1919, sec. 1 (4)). The scheme

may provide for its subsequent modification (Act

of 1919, sec. 1 (2)). If the Local Government
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Board consider that the scheme proposed is inade-

quate, they may order another scheme to be

prepared (Act of 1919, sec. 1 (3)) ;
and they may

from time to time require further new schemes

to be prepared (Act of 1919, sec. 1 (5)). The Local

Government Board may permit or require two

or more local authorities to co-operate in a scheme

(Act of 1919, sec. 1 (6)).

The loss incurred by a local authority in carrying

out schemes thus submitted to the Board and

approved by them falls, in so far as it exceeds a

penny rate, on the Board (see paragraph 10 above).

If the local authority fail in their obligations,

the Local Government Board may transfer their

powers to the county council or themselves

exercise them, in either case at the expense of

the local authority (Act of 1919, sees. 3, 4).

20. Contents of Scheme.

Although the urgency of the moment requires

the promotion of comprehensive schemes of action,

it is to be observed that action under Part III

does not necessarily involve a scheme in the same

sense as action under Part I ; that is to say, the

local authority may (unless the land is to be

compulsorily acquired, or unless the consent of

the Local Government Board is required for some

specific purpose) exercise any of their powers set

out above in describing the scope of Part III

of their own accord, just in the same way that

they may repair the roads or perform any other

duty falling to them as a local authority (Act of

1890, sec. 56).
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21. Acquisition of Land.

(a) General Powers and Compulsory Purchase.

Under the Act of 1890, sec. 57, land required

for Part III is put on the same footing as land

required under the Public Health Act, 1875, and

sections 175-178, inclusive, of that Act are made
applicable ; that is to say, the provisions of the

Lands Clauses Acts generally apply, and an order

for compulsory purchase may be made by the

Local Government Board, but it required confirma-

tion by Parliament.

By section 2 of the Act of 1909 the provisions

of the First Schedule of the Act of 1909 are substi-

tuted for those of section 176 of the Public Health

Act, 1875. The effect of this is that an order for

compulsory purchase may be confirmed by the

Local Government Board and need not be con-

firmed by Parliament ; but paragraph 6 of the

schedule enacts that if the order is opposed the

Local Government Board must not confirm it

without public inquiry ; and paragraph 7 enacts

that if the land is in London or an Urban District

the inquiry must be before an impartial person,

not employed in any Government Department,

and if such person reports that the land is unsuitable

or cannot be acquired without undue detriment

to the owners thereof or adjoining owners, then

the Local Government may only confirm the

order subject to confirmation by Parliament.

Section 45 of the Act of 1909 prohibits the

compulsory purchase of land belonging to a local

authority or railway company, or other public
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undertaking, or forming part of a park or pleasure

ground, or required for the amenity of a dwelling

house.

These provisions are those which are still applic

able to land required for a Town Planning Scheme

(see below, Chapter V, paragraph n (b)).

But sec. 11 of the Act of 1919 altogether repeals

paragraph 7 of the 1909 schedule so far as it relates

to land required for Part III of the Housing Acts,

and throws on the Local Government Board the

duty of determining whether the land is suitable

or not, and this whether the order is opposed or

unopposed. The same section enacts that for

the next two years the Local Government Board

may confirm an order for compulsory purchase

without any public inquiry at all.

By sec. 10 of the same Act there is special

power to enter and take possession of land upon

giving fourteen days' notice to the owner after

an order for compulsory purchase has been made
and confirmed, and notice to treat served.

Sections 2>7 and 38 of the same Act make the

New Forest and Crown Lands to some extent

available for housing.

(b) Assessment of Compensation.

The First Schedule to the Act of 1909 contains

special provisions as regards assessment of com-

pensation, but they are now superseded by the

Assessment of Compensation Act, under which

the amount is now determined (see Chapter VII
below)

.
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22. Expense.

The expense falls on the general rate (Act of

1890, sec. 65), provided that in rural districts the

Local Government Board may, on the applica-

tion of the rural district council, charge it on

specified contributory places (Act of 1909, sec. 31).

The local authority may borrow on terms of re-

payment within eighty years (Act of 1903, sec. 1
;

Act of 1919, sec. 7). The Public Works Loan

Commissioners may lend them money (Act of 1909,

sec. 3, and Act of 1919, sec. 7 (4)).

(As regards assistance from the Local Govern-

ment Board see above, paragraph 10.)

23. Public Utility Societies and Housing

Trusts.

The vast bulk of workmen's dwellings have, of

course, been provided in the ordinary course of

business. The provision of such dwellings on any

other basis began as a philanthropic movement,

Lord Shaftesbury's " Metropolitan Association for

Improving the Dwellings of the Industrial Classes
"

having been founded in 1841 and incorporated

in 1845. And even when the Municipalities, in

1851, acquired the power to provide workmen's

dwellings the activities of private trusts, companies

or societies actuated by public spirit, such as the

Peabody Fund or the Improved Industrial Dwell-

ings Company, produced, especially in London,

very many more houses than the public authorities.

This was particularly the case before the old



PUBLIC UTILITY SOCIETIES 79

Metropolitan Board of Works was superseded by
the London County Council.

The movement for better dwellings which thus

began as a charitable or municipal activity assumed
a more business-like aspect when public-spirited

people provided only the capital and manage-
ment, and received a limited rate of interest on
their money. Then came the Co-operative Society

movement, in which workmen and others by club-

bing together provided the capital and manage-
ment in order to provide themselves with suitable

dwellings. Lastly, the Garden City, Garden Suburb,
and Co-partnership Tenants movements supplied

not merely good dwellings, but good neighbour-

hoods.

These are factors which the legislature has

regarded with favour ; and the Act of 1890 author-

izes the Public Works Loan Commissioners to

lend money not only to such societies, but also

to railway and other trading companies and to

private landowners who provide dwellings for their

workmen (sec. 67), and also gives such bodies

statutory power to provide such dwellings (sec.

68), and gives gas and water companies power to

supply gas and water free or on easy terms (sec. 69).

The Act of 1909 increases the amount which
may be lent by the Public Works Loan Commis-
sioners to a public utility society from one-half

to two-thirds of the value of the estate mortgaged
(sec. 4) ; and exempts certain workmen's dwell-

ings from inhabited house duty (sec. 35) ; and
there are also other minor facilities into which
it is unnecessary to enter.
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The legal machinery for these various forms of

enterprise is afforded by that of an ordinary

non-statutory building scheme in the hands of

a single owner, a trust, a company, or an indus-

trial or provident society. When the facilities

of the Industrial and Provident Societies Acts are

employed for the purpose, the society is called

" Co-partnership Tenants " or a " Public Utility

Society."

And here it may be observed that the list of

particulars as to Garden Cities, Garden Suburbs,

and Public Utility Society schemes published in

Aldridge's Case for Town Planning (1915), page 419,

is most suggestive. The earlier philanthropic

trusts are omitted, as the subject under considera-

tion is not blocks of dwellings, but whole estates,

and particulars are given as to about sixty of

these. The movement begins with private estates,

namely, Bournville, 1879, and Port Sunlight, 1895.

There is one municipal enterprise, Blackley in 1901

;

and in the same year was founded Ealing Tenants

as a public utility society. Since then there have

been several companies, beginning with Letch-

worth, 1903, and Hampstead Garden Suburb,

1907; but of the whole list about two-thirds are

public utility societies.

The great success of the public utility societies

is sometimes attributed to the special lending

powers conferred on the Public Works Loan Com-

missioners under the Housing Act of 1909, which

have just been referred to. The enormously ex-

tended advantages conferred on public utility

societies by the Act of 191 9 will give a great
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impetus to the movement, which also has great

inherent strength. For the registered rules of this

form of public utility society may give the tenants

a truly democratic power of local government in

the communities in which they live, as well as a

financial interest in the estate, and the Local

Government Board, before approving the Rules

of a public utility society, for the purposes of

assistance, will no doubt see that this is done.

The Act of 1919 defines a public utility society

as a society registered under the Industrial and
Provident Societies Act, 1893 to 1913, the rules

whereof prohibit interest or dividends exceeding

6 per cent. {Act of 1919, sec. 40). And a housing

trust is defined as a corporation or body of persons

which by its constitution devotes all its funds

and surplus to providing houses for persons the

majority of whom are in fact members of the

working classes, and to other purposes incidental

thereto (Act of 1919, sec. 40).

24. Assistance to Public Utility Societies.

The ways in which any public utility society
" whose objects include the erection, improvement,

or management of houses for the working classes
"

may be assisted are as follows :

—

(a) A local authority or county council may
promote the formation or extension of such a

society (Act of 1919, sec. 18 (1)) ; and the Local

Government Board will freely give advice and
encouragement to such societies (Cmd. 89 of

March 24, 1919).
6
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(b) If a local authority is unwilling to acquire

land to sell or let to a Public Utility Society for

the erection of necessary dwellings, the County
Council may, on the request of the society, do so

(Act of 1919, sec. 18 (1)).

(c) Subject to conditions prescribed by the

Local Government Board, any local authority or

county council may, with the consent of the Local

Government Board

—

(i) make grants or loans to the society
;

(ii) subscribe for any share or loan capital of

the society
;

(hi) guarantee or join in guaranteeing the pay-

ment of interest on money borrowed by the society

or of any share or loan capital issued by the society

(Act of 1919, sec. 18 (2), (3), (4)).

It appears that the conditions to be imposed

by the Local Government Board will follow the

recommendations of the Hobhouse Committee
;

rents being approved by the Board
;

profits

limited ; and the tenants having certain security

of tenure and a share in the management of the

society (see draft Regulations Cmd. 128 of April 28,

1919).

(d) If the society submits a building scheme

which is approved by the Local Government

Board and carries it out within a specified time,

the Local Government Board, with the consent

of the Treasury, may contribute, under conditions,

a sum equal to 30 per cent, of the loan charges

which would have been incurred if the whole

cost of the scheme had been borrowed from the

Public Works Loan Commissioners ; that is to say,
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30 per cent, of interest and sinking fund on a basis

of repayment in fifty years (Act of 1919, sec. 19).

Draft regulations on the basis of the Housing

Bill as it then stood were issued by the Local

Government Board on April 28, 1919 (Cmd. 128).

(e) The Public Works Loan Commissioners may
lend money under section 67 (1) of the Act of

1890 for the purchase by a public utility societ)

of houses, which may be made suitable for work-

men's dwellings, as well as for the purchase

and development of land by them (Act of 1919

sec. 20 (1)) ; and the sum which the Commissioners

may lend on mortgage may for a limited period

amount to three-quarters of the purchase price

of land and cost of development, and be repayable

over fifty years (Act of 1919, sec. 20 (2)).

(/) The Local Government Board may relax

the ordinary building by-laws in the case of housing

schemes the plans of which are approved by them

(Act of 1919, sec. 24).

25. Assistance to Housing Trusts.

The facilities lettered above (d), (e), and
(f)

may be granted to Housing Trusts, as well as

to Public Utility Societies.

The power of the Public Works Loan Commis-

sioners to lend money for workmen's dwellings

under section 67 of the Act of 1890 (i.e. up to

one-half of the expenditure, on loan repayable

over forty years) is for a period of two years

extended to 75 per cent, of the cost when con-

struction takes place (Act of 1919, sec. 23), but

Housing Trusts do not appear to have any

advantage over private persons in this respect.



CHAPTER III

ROADS AND COMMUNICATIONS

I. Definitions. Highway. Road. Main or county road. Ordi-

nary or district road. Private or occupation road. Street.

2. Historical introduction. Origin of highways. Repair of

highways. Turnpike roads. Highway Act, 1835, anc^ follow-

ing Acts. Highway Boards. District and County Councils.

The Ministry of Transport. 3. Powers of Local Authorities

to make and improve roads. (a) The Ministry of Transport.

(6) County Councils. (c) Urban Sanitary Authorities.

(d) Rural District Councils. 4. Stopping up and diverting

highways. 5. Public control over private streets. (a) By-
. laws, (b) Building line. 6. Railways and canals.

Note.—Sydney and Beatrice Webb's King's Highway (191 3) is a

mine of information as to the history of roads and bridges.

Without entering into the detailed information

which will be found in the law books treating of

highways and similar matters, there are certain

points of general interest bearing on the subject

we are discussing which may be shortly stated.

1. Definitions.

A Highway means any public footpath, drift-

way, or carriage-way ; that is to say, any path,

road, or street which every one has a right to

use for purposes of passage.

The word Road is generally applied to any

broad made way from one place to another. A
8-»
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Main Road, often called a " County Road," is

a main highway road, in the sense which will be

more fully described later on, repairable by the

county. The expression Ordinary Road, or " Dis-

trict Road," is usually applied to a highway road

repairable by the district. A Private Road, or

" Occupation Road," is a road which is not a

public highway, but made for private purposes.

The word Street generally means a road which

has houses built more or less continuously on one

or both sides of it. A street may, of course, be

made by private persons for their own use, and is

then called a private or unadopted street ;
when

such a street has been adopted by a public authority

it becomes a highway repairable by the public.

For the purposes of the Public Health Acts a

street is defined as including " any highway and

any public bridge (not being a county bridge),

and any road, lane, footway, square, court, alley,

or passage, whether a thoroughfare or not." This

definition is given in order that the provisions

of the Public Health Acts may apply to certain

things not ordinarily called streets, and does not

interfere with the use of the word in its ordinary

sense for ordinary purposes.

2. Historical Introduction.

In ancient days beyond legal memory there

were highways which any one might use, and it

was a presumption of the common law that the

land so used had been dedicated by the owner to

the use of the public as a highway, a presumption
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which applies to all land which has subsequently

come to be so used. Of course a landowner may
also expressly dedicate land for a highway, and,

when it is accepted, the land so dedicated, as well

as land presumptively dedicated, becomes a high-

way, and neither the landowner nor any one else

can then interfere with its use as such. Any one

who does so commits a nuisance, and may be

prosecuted. The only way in which a highway can

be lawfully stopped up is by public action, as will

presently be described.

At common law there might be a custom by
which some particular district, or some particular

landowner, might be liable to repair a highway
;

but, in the absence of such custom, the highway

was repairable by the inhabitants of each parish

by means of statute labour, and the parish might

be indicted for neglect of such duty. The duty

to keep bridges in repair, which was part of the

trinoda necessitas of Anglo-Saxon times, fell on

the county, and by an Act of Henry VIII this

duty was extended to the repair of the highway

300 yards each side of the bridge.

This system may have worked well enough

when there was very little traffic, but by the latter

part of the seventeenth century the roads were

incredibly bad and did not improve much in this

country until Telford and Macadam improved the

system of road-making in the early nineteenth

century. Partly in the hope of improving things,

partly in justice to the parishes through which

the main roads of through traffic passed, and

partly for the private interests concerned, there
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arose in the eighteenth century under private

Acts of Parliament, Turnpike Trusts ; the Turn-

pike Trustees receiving parliamentary power in

each case to make and repair the roads entrusted

to them or to be made by them, and to recover

the cost by means of tolls imposed on those who
used the roads. The word "turnpike," by the by,

does not refer, as has sometimes been stated, to

the roads being so hard as to turn a pike, which

in the eighteenth century at least was far from

being the case, but it refers to the turnstiles or

turnpikes at which the tolls were collected. In

1864 there were in England about a thousand

turnpike trusts, comprising 20,000 miles of road.

The last Turnpike Act expired in 1896, and there

are no longer any turnpike roads.

In 1835 was passed what is still known as the

principal Highway Act, by which each parish

was entitled to raise a highway rate and was re-

quired to employ a paid professional surveyor,

whose business it was to see that the roads were

kept in repair and who might be fined if he

neglected that duty. A subsequent Highway Act

of 1862 authorized the constitution by County
Sessions of Highway Districts under Highway
Boards, consisting of certain magistrates, together

with " waywardens " elected by the parishes com-
prised in the district. Such a Board acted as

surveyor for the district, and recovered its expenses

from the various parishes comprised in the district.

Under this system each parish remained liable

for repairs, though it had no surveyor of its own.

By the Highway Act of 1864, Highway Boards
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were given power to make the improvements

denned in section 48 of that Act, including the

widening and levelling of roads, the making of

new roads, and the building or enlarging of bridges.

In 1875 the great Public Health Act of that

year provided that the urban sanitary authorities

should exclusively act as highway authorities in

the urban districts, and it defined their powers

as such.

The Highways and Locomotives Amendment
Act, 1878, enjoined County Sessions to make high-

way districts as often as possible coterminous

with rural sanitary districts, and facilitated transfer

of the powers of the rural highway boards to the

rural sanitary authorities.

The same Act provided that County Sessions

should find half the cost of maintaining main

roads ; and it defined a main road as a turnpike

road which had ceased since 1870, or which should

in future cease, to be a turnpike road. Such

roads are generally called " disturnpiked roads "
;

and any other roads of main thoroughfare might

be declared by County Sessions to be main roads.

The Local Government Act, 1888, established

county councils and assigned to them the duty

of maintaining and repairing main roads, and for

that purpose gave them the same powers as a

highway board in addition to the powers already

possessed by the county for maintaining and

repairing bridges. Urban authorities may, how-

ever, elect to retain the repair of their main roads,

and be paid by the county for doing so ; and the

county may similarly contract with district councils
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for the latter to repair their main roads. The

county council may, if they think fit, contribute

towards the cost of the maintenance, repair,

enlargement and improvement of any highway or

public footpath in the county, although the same

is not a main road.

By the Local Government Act, 1894, rural

district councils were constituted highway author-

ities in their districts and were given the same

powers in regard to highways as those enjoyed

by an urban sanitary authority under sees. 144

to 148 of the Public Health Act, 1875.

In 1909 the Road Board was set up for im-

proving roads of traffic in the United Kingdom,

and might be granted money by the Treasury for

the purpose of making and maintaining new roads

and for the purpose of making advances to county

councils and other highway authorities for the

construction of new roads or the improvement of

existing roads. And now by the Ministry of

Transport Act, 1919, the powers of the Road

Board are transferred to the Minister, with power

to subsidize the construction and improvement of

roads, as will presently be described.

Inasmuch as the Highway Act, 1835, is still the

principal Highway Act, it has been necessary to

trace very shortly the way in which highway

powers have originated and devolved to the present

authorities.

It is now time to summarize these powers as

they exist at present, omitting such matters as

maintenance, repairs, sewers, etc., and confining

attention to the making of new roads and the
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improvement of existing roads ; the stopping up

or diverting of highways by public authorities
;

and the control which they may exercise over

the laying out of streets by private persons.

3. The Making of New Roads and the

Widening of Existing Roads by Public

Authorities.

(a) The Ministry of Transport.

Under the Development and Road Improve-

ment Act, 1909, to the sections of which references

are given, the Road Board might, with the consent

of the Treasury, construct and maintain new roads

in any part of the United Kingdom (sec. 8 (1)). For

this purpose they might acquire land not only for

the road itself, but also up to 220 yards on each

side from the middle of the road (sec. 11 (1)),

and sell, lease, or manage this land (sec. n (6)),

which is, of course, improved in value owing to

the road. If they could not acquire the land on

reasonable terms they might apply to the Develop-

ment Commissioners, who might (without Pro-

visional Order Confirmation Act) make an order

authorizing compulsory purchase (sec. n (5)).

The Road Board has now ceased to exist, and

the whole of its powers, together with the above

powers of the Development Commissioners, are

now transferred to the Minister of Transport, who
is also given power, with the approval of the Trea-

sury, to make advances, whether by grant or loan,

on such terms and conditions as he thinks fit, for

" the construction, improvement, or maintenance
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of roads, bridges, or ferries " (Ministry of Transport

Act, 1919, sec 17 (1) b). He may not, however,

without the consent of the local authority, or of

the Minister of Health, impose conditions on a

local authority which entail expenditure (same

Act, sec. 24).

Although the Ministry of Transport Act super-

sedes the Road Board, the Act provides for the

appointment of a Roads Committee consisting of

not less than eleven members—five representative

of highway authorities, five of the users of horse

and mechanical road transport, and one of labour

—to be appointed by the Minister after consulta-

tion with the interests concerned. The committee

appoints its own Chairman and the Secretary is

appointed by the Minister (same Act, sec. 22).

The same Act further provides that the Minister,

for the purpose of making the above advances,

may, after consultation with the Roads Committee

and the local authorities affected, classify roads

in such manner as he thinks fit ; and he may also,

by agreement with a local authority, pay half the

salary and establishment charges of their engineer

and surveyor, provided that the appointment,

retention, and dismissal of such engineer or sur-

veyor and the amount of such establishment

charges are subject to his approval (same Act,

sec. 17 (z)).

It will be noticed that the above provisions give

to the Minister of Transport the same kind of

control over the roads of the country as the

Minister of Education has over the schools.

As regards compensation for land taken under
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the Development and Road Improvement Act,

that Act provides that the amount, if disputed,

is to be determined by a single arbitrator

appointed by the Lord Chief Justice (Development

Act, 1909, Sched. II (a)) ; no extra allowance being

made for the purchase being compulsory, and the

arbitrator taking into account the benefit which

the landowner may derive from the proposed

works (Sched. II (c)). But there are certain

restrictions by which the compulsory power of

purchase is, as regards land on either side of the

road (sec. 11 (5)), inapplicable to land held by
public authorities, or forming part of the grounds

of a residence (sec. 5 (1)) ; and there are also

restrictions as regards the acquisition of common
land (sec. 19). Except in the assessment of com-
pensation for compulsory purchase the Lands
Clauses Acts, with slight modifications specified in

sec. 11 (4) and in the schedule, apply to the acqui-

sition of land. But now, the land being required for

a public purpose, the Acquisition of Land (Assess-

ment of Compensation) Act, 1919, applies to the

assessment of disputed compensation, and the

above provisions are modified, and, as regards

the appointment of arbitrator, completely changed

accordingly (see Chapter VII below).

(b) County Councils.

For the purpose of improving and enlarging

main roads the County Council has the same
powers as a Highway Board (Local Government
Act, 1888, sec. 11 (1)). That is to say (Highway

Act, 1864, sees. 47, 48), they may make new roads
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and widen or improve existing roads, and for this

purpose they enjoy the powers of the Lands

Clauses Act other than those relating to compul-

sory purchase. If, however, the Minister of Trans-

port considers that any proposed road or road

improvement should be helped, he may, as above

explained, make advances {Development Act, 1909,

sec. 8 (1 a) (4) ; Ministry of Transport Act, sec.

17 (1) b) ; and the County Council may then

apply to the Minister of Transport for an order

giving them compulsory powers of purchase in

the same way and on the same terms as such

powers might have been given to the Road Board,

except that the land is merely for the road itself

and not for land on each side of it, as in the case

of a road made by the Road Board (Development

Act, 1909, sec. n (3), (5))-

(c) Urban Sanitary Authorities.

An urban sanitary authority, that is to say a

Town Council or Urban District Council,

(i) may purchase any premises for the purpose

of widening, opening, enlarging, or otherwise im-

proving any street, or (with the sanction of the

Local Government Board) for the purpose of

making any new street (Public Health Act, 1875,

sec. 154). The meaning of the word "street" as

used in the Public Health Act has already been

stated. For the above purposes the Lands Clauses

Acts, with the modification described in sees. 175-

181 of the Public Health Act, 1875, apply. The

most important of those modifications is that

compulsory powers of purchase may not be exer-
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cised unless the notices required by sec. 176 have

been given, and a provisional order of the Local

Government Board obtained and confirmed, but

now
(ii) the Minister of Transport may assist the

Council in the same way and with the same

consequences as he may assist a County Council

{Development Act, 1909, sec. 8 (1 a), (4), and sec. n
(3) (5))-

(hi) The County Council, moreover, may con-

tribute to the cost of enlarging any roads (Local

Government Act, 1888, sec. 11 (10)).

(iv) Urban Councils may encourage landowners

to make roads in their district by agreeing to

maintain the roads as highways when made, and,

by consent of two-thirds of the Council, they may
agree to contribute to the cost of making such

roads (Public Health Act, 1875, sec. 146).

(v) Two Justices may on a view order any Urban

Authority to widen any highway up to a maximum
width of thirty feet, and the authority thereupon

acquires the powers of the Lands Clauses Acts,

including the power of compulsory purchase,

except that they may not pull down any building

nor take away any part of any garden, park, planta-

tion land or nursery (Highway Act, 1835, sec. 82).

(d) Rural District Councils.

(i) If a Rural District Council is successor to

a Highway Board (Highways and Locomotives

Amendment Act, 1878, sec. 4), it has the powers of

a Highway Board which have just been described

under the powers of a County Council.
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(ii) It may be assisted by the Minister of Trans-

port in the same way as an Urban District Council.

(iii) It may also, like an Urban District Council,

be assisted by a County Council (the references to

ii and iii are the same as those given under Urban
District Council) .

(iv) Except as above specified, the only initiative

power of a Rural District Council as regards

making new and widening existing roads are those

contained in sec. 146 of the Public Health Act,

1875, as described above (iv), under Urban Council

(Local Government Act, 1894, sec. 25) ; but

(v) a Rural District Council may be ordered

by two Justices to widen any road up to thirty

feet in the same way as an Urban Council and
with the same consequences.

4. Stopping Up and Diverting Highways.

I have not referred to the making of new roads

incidental to an improvement or housing scheme
or similar special provision, nor is it necessary

here to refer to the stopping up of highways by
similar incidental processes (see Chapter V, post) .

At common law a highway could only be stopped
up by express license from the Crown after inquiry

under a writ of ad quod damnum ; but that

procedure is obsolete.

The present method of stopping up or diverting

highways is under sections 84, 85 of the Highway
Act, 1835, and the requisites are shortly as follows :

(1) A resolution of the Borough or Urban or Rural
District Council. (2) Notices and formalities pre-



96 LOCAL DEVELOPMENT LAW

scribed by the Act. (3) A certificate of two

Justices, after a view, that the road is unneces-

sary, or the diverted road equally convenient.

(4) Consent in writing of any landowner through

whose land it is proposed to divert any highway.

(5) In rural districts, the consent of the Parish

Council, which may be vetoed by a Parish Meeting

(Local Government Act, 1894, sec. 13). (6) An
order of Quarter Sessions to which any party

aggrieved may appeal under sec. 88 of the Highway

Act, 1835.

5. Public Control Over the Laying Out of

Streets and Building of Houses by

Private Persons.

Having dealt with the making and improvement

of roads by public authorities, we now turn to

the control which may be exercised over the laying

out of private streets, which are generally destined

to become highways.

As we are considering the planning rather than

the making up of roads, we may pass over the

provisions of the Private Street Works Act, 1892,

and other provisions relevant to the efficient

making up of the roadway and its appurtenances,

and its " adoption " by public authorities as a

highway repairable by the inhabitants at large.

The origin of control over the laying out of

streets is found in clauses contained in various

Private Improvement Acts, clauses which took

standard form, as has already been observed, in

the Towns Improvement Clauses Act, 1847.
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(a) By-laws.

The root of control at present lies in section 157
of the Public Health Act, 1875, which authorizes

urban authorities to make by-laws, inter alia,

" with respect to the level, width, and construction

of new streets " and " with respect to the sufficiency

of the space about buildings to secure a free circu-

lation of air," and such by-laws may require the

"deposit of plans and sections by persons intending

to lay out streets or to construct buildings."

By-laws must be confirmed by the Local Govern-
ment Board (Public Health Act, 1875, sec. 184),

who are thus enabled to guide the action of the

urban authorities with whom they are brought

in touch, and there are abundant powers for

enforcing the by-laws when so confirmed.

I have not referred to by-laws bearing on struc-

ture and sewering, for although they have a most
important bearing on town planning, that bearing

is indirect ; for the by-laws under the Act of

1875 only relate to requirements for health and
stability, and even the extended power which the

Local Government Board may confer on a local

authority to make by-laws " with respect to the

height of chimneys of buildings and with respect

to the height of buildings " (Public Health Act,

1907, sec. 24), though important, is restricted in

operation. (Compare Liverpool Act, 1913, sec. 19.

Post p. 230.)

One of the great advantages of by-laws is that

it brings the proposals and plans of a builder to

the notice of the local authority before anything

7
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has been done, and, if* the building surveyor of

the authority on the one hand, and the builder on

the other, are efficient and sensible, a great deal

can be done by discussion between them. It is

in the interest of both to co-operate as far as

possible and to be reasonable. Of course the

local authority has absolute control so far as the

by-laws extend, but the great defects were (i)

that there was no power to control the direction

of streets, so that rival builders on adjoining sites

were in this matter under no compulsion to make

their plans conform to the public convenience
;

and (2) that apart from a local Act or a town

planning scheme there is no power to compel

the deposit of plans except for works immediately

contemplated ; these may only cover a very small

area, and after they have been approved and the

works executed it may appear that they fit in

very badly with what would have been a better

plan for a larger area. The first defect is to some

extent met by section 17 of the Public Health

Act, 1907. Where that Act is adopted, the local

authority have power to vary the " position,

direction or termination, or level of a proposed

new street as shown on the deposited plans, " so

far as is necessary for the purpose of securing

more direct, easier, or more convenient means

of communication with any other street or intended

street, or for the purpose of securing an adequate

opening at either end of the new street." The

power must not be so exercised as to involve the

purchase of additional land by the owner of the

lands on which the new street is intended to be
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laid out, nor the execution of works elsewhere

than on those lands. Compensation is to be paid
to any one injuriously affected.

The second defect is not, apart from a town
planning scheme, met by any general Act of

Parliament
; but the Corporation of Liverpool

under section 4 (3) of their Act of 1908 (see

Appendix) have power to require the owner of

an estate the development of which will be carried

forward by the laying out of a new street to

furnish plans showing the general scheme for

the development of the estate.

Another very important provision of the same
Corporation Act of 1908 relates to the width of

streets. Section 4 (4) defines what are " main
communications," and section 6 empowers the
Corporation to require that they, as well as any
other proposed streets, shall be of any width that
the Corporation requires. It is, however, stipu-

lated that if the Corporation requires any main
communication to be more than eighty feet wide,
or any other street to be more than the ordinary
by-law width, then the Corporation must buy
the excess width of land and also compensate the
owner for any damage he may suffer owing to

the excess width.

(b) Building Line.

There is another set of provisions in the Public
Health Acts to which reference should be made,
relating to the prescribing of a line for the widening
of a street and the alignment or set-back of

buildings.
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Section 155 of the Public Health Act, 1875,

authorizes an urban authority to prescribe a

line in a street beyond which any building which

has been taken down in order to be rebuilt or

altered may not be built or rebuilt. Compensation

has to be paid, but of course this is less when
reconstruction is going on than when buildings

have to be pulled down on purpose.

Section 156 of the same Act has been super-

seded by the Public Health (Buildings in Streets)

Act of 1888, and the effect of it is that when there

are houses in a street no house or building may
be erected or brought forward in front of the

buildings on either side of it.

It will be noticed that the powers bearing on

this subject in the Liverpool Corporation Act,

1908, sees. 8-11, are much wider, but it is not

necessary to dwell on this in detail, as the sections

are printed at length. The whole Act will repay

most careful perusal, as it contains many provisions

bearing on town planning which may now be

suggestive and useful to any one who is preparing

a town planning scheme.

6. Railways and Canals.

Before leaving the subject of public highways

a word should be said about communications by
rail or on water as bearing on the matter we are

discussing.

Before the days of railways, and when the roads

were bad, communications between places in this

country were much more dependent on coast-
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wise shipping and navigable rivers than they now
are. There had also been, ever since the time

of the Roman occupation, both in this country

and elsewhere, river clearings and deepenings, and
even artificial Canals ; but the real modern pioneer

canal was that constructed in France between
the Bay of Biscay and the Mediterranean, the

famous Canal du Midi, finished in 1681. The
first important canal in this country was that

made by the Duke of Bridgewater between Man-
chester and Worsley, which was opened in 1761.

Of course this and subsequent undertakings were
constructed under private Acts of Parliament.

There are now about four thousand miles of canals

in the United Kingdom, and the possibility of

greatly improved waterway communications was
the subject of very active discussion some few
years ago.

Railways or metal tracks had been in use and
constructed under private Acts of Parliament

before steam locomotive power was used, but in

1825 steam was substituted for animal power on
the Stockton and Darlington Railway, and has

since then progressed to what we now know it

to be, there being about 22,000 miles of railways

in this country at the present time. Each railway

company is established and extends its activities

and is sometimes amalgamated with other com-
panies by private Acts of Parliament which

incorporate more or less of the Railways Clauses

Act. The number of private Acts of Parliament

promoted by the various companies has been

enormous, and is still considerable. The Standing
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Orders for private Bills make special provision

for them. But the unprecedented powers now
given to the Ministry of Transport will often

render these private Bills unnecessary. It is

beyond the limits of our subject to discuss the

scope of those powers.

The reason why I have mentioned railway com-

panies in the present connection is not only on

account of their bearing on communications, but

also because the companies are often willing to

co-operate with local authorities and their activi-

ties may effect an important town improvement,

e.g. the clearance of inferior property and the

erection in its place of a fine modern hotel, or

station, or docks, or sheds.
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PARKS, OPEN SPACES, ETC.

Highways, markets, burial grounds in use as

such, and the like, are in a sense open spaces ;

but as one naturally considers them in relation

to their particular use they are not here included

among open spaces.

At common law there are two kinds of open

spaces, namely, commons, and lands held in trust

for the purposes of recreation, whether for ad-

joining occupiers or for the public at large.

Legislation has facilitated the transference of these

to public authorities, and provided for their con-

trol as recreation grounds. Legislation has also
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empowered local authorities to purchase or lease

land for recreation grounds.

i. Commons.

In the old days land was cultivated in common.

Englishmen have always liked games, and games

were played on the village green and the waste,

but the manorial common or waste was ancillary

to the cultivated field ; it was part of the shop

and not the playground. The specific and primary

and regulated use of common land for purposes

of recreation is of recent origin.

This is not the place to discuss the long history

of the Inclosure Acts which rendered possible

the conversion of common fields into more pro-

ductive separate holdings. The eighteenth century

was the most active in this respect: nearly three

million acres, mainly of common cultivated fields,

were then enclosed. Between 1801 and 1842

1,300,000 acres, including great tracts of moor

and fen, were reduced to severalty ownership.

Between 1845 and 1869 600,000 acres, probably

chiefly manorial common, were inclosed ; and

the opinion has been expressed that it would on

the whole have been better for the country if

inclosure had stopped in 1845.

For our present purpose it is not necessary to

go further back than the Inclosure Act, 1845.

When inclosure takes place under that Act, a valuer

is appointed who makes an award, which is in

the nature of a town planning scheme, for the

land to be inclosed, and this award may allot
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land for recreation purposes (Inclosure Act, 1845,

sec. 73). Such allotments used to be made to

the churchwardens and overseers, but are now
held by parish councils (Local Government Act,

1894, sec. 6, 1 c).

But about twenty years after the passing of

the Inclosure Act, 1845, it was realized that the

rights of commoners in a manorial common or

waste did not conflict with its use as an open

space, or might be compensated at a small cost,

and that the best plan for preserving commons
for the purposes of recreation was to prevent

inclosure altogether. The matter was discussed

before a Select Committee of the House of

Commons ; the Commons Preservation Society

was formed ; and since 1869 inclosure has prac-

tically ceased.

In 1876 provision was made for the " improve-

ment " of commons by conservators appointed

for the purpose. Such improvements include the

planting of trees, etc., the making of by-laws,

and general management (Commons Act, 1876,

sec. 5). The procedure under the Commons Act
was, and is, by Provisional Order ; but in simple

cases a procedure, which had been found to work
well in the metropolis, was made generally avail-

able ; and by the Commons Act, 1899, any borough
or urban or rural district council may make a

scheme for the regulation and management and
improvement of any common within their district.

Such a scheme comes into force when approved
by the Board of Agriculture, and does not need

parliamentary confirmation.
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2. Open Spaces.

An open space is denned by section 20 of the

Open Spaces Act, 1906, as land, whether inclosed

or not, of which not less than nineteen-twentieths

is unbuilt upon and is laid out as a garden, or

is used for purposes of recreation, or lies waste

and unoccupied.

If an open space is held under Act of Parliament

by statutory trustees, who are charged to manage

it as an open space or garden, they may, for or

without consideration, but subject to the consent

of certain persons interested, convey or lease

the same to a local authority, or agree with the

local authority to manage it for the public (Open

Spaces Act, 1906, sec. 2).

If land forming an open space is held by non-

statutory trustees upon trust for public recreation

they may give it, absolutely or for a term, to

the local authority as an open space for public

recreation (Open Spaces Act, 1906, sec. 3).

The private owner of an open space which is

held subject to user for recreation by adjoining

owners or occupiers may, though his interest is

limited, convey or lease the land to a local

authority to hold and manage, or by agreement

with them, may himself manage it, as an open

space in the same way as a statutory trustee

(Open Spaces Act, 1906, sec. 5).

Special provision is made for the conveyance

of disused burial grounds to local authorities

and for use as open spaces (Open Spaces Act, 1906,

sees. 6, 9, 11, 12, and 13).
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The local authorities referred to in the Open
Spaces Act are county councils, borough, metro-

politan borough, urban district, and rural district

councils, and, if authorized by the county council,

parish councils (Open Spaces Act, 1906, sees. 1 and

There are certain other Acts of Parliament

bearing on the question of open spaces, but as

they either relate to the provision of open spaces

by private or semi-private persons or societies,

or relate to matters now usually dealt with under

more recent Acts, it is unnecessary in this place

to do more than refer to them. They are as

follows :—Towns Improvement Clauses Act, 1847,

sec. 135 ; Recreation Grounds Act, 1859 ! Public

Improvements Act, i860, sec. 1 ; Town Gardens

Protection Act, 1863 ; Settled Estates Act, 1877,

sees. 20-22 ; Settled Land Act, 1882, sec. 16

;

National Trust Act, 1907.

3. Parks and Recreation Grounds.

Local authorities may have to pay for open

spaces which come into their possession in the

ways which have been above described ; but that

is somewhat different from the main power of

acquiring public parks and pleasure grounds under

the Public Health and similar Acts in the manner
now to be described.

Borough and urban district councils and (if

so empowered by the Local Government Board

under the Public Health Act, 1875, sec. 276, or

the Local Government Act, 1894, sec. 25 (5))
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rural district councils, and also parish councils

(Local Government Act, 1894, sec. 8), may purchase

or take on lease, lay out, plant, improve, and

maintain lands for public walks or pleasure grounds,

and support or contribute to the support of such

grounds and walks if provided by any person

whatsoever. They may also make and enforce

by-laws for preserving order therein (Public Health

Act, 1875, sees. 164 and 183-186).

The same authorities may contribute to the

private purchase of land for the same purpose,

whether in their own district or outside it, provided

it is accessible to their ratepayers, and they may con-

tribute to the cost of laying out and improving such

land ((Adoptive) Public Health Act, 1890, sec. 45).

A county council may purchase or hire and

may maintain, improve, or support and contribute

to the support of public walks or pleasure grounds

(Open Spaces Act, 1906, sec. 14).

As regards the use of parks, it should be ob-

served that a public park may be let with or without

payment for not more than four consecutive

days, nor more than twelve days in any one year,

for the use of charitable or other public institutions

or for agricultural or horticultural or similar

shows (Public Health Act, 1890, sec. 44). And
wherever Part VI of the Public Health Act, 1907,

has been adopted, games, chairs, reading-rooms,

refreshment-rooms, bandstands, etc., may be pro-

vided by the local authority and charges made

for the use of them. There is also power under

the Public Health Act, 1890, sec. 44, to provide

pleasure boats.
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Whenever a local authority are in possession

of land which has been bought, but which is not

immediately required, for any particular purpose,

they may temporarily adapt it as a public pleasure

ground instead of selling it as superfluous land

(Attorney-General v. Teddington, 1898, 1. Ch. 66).

ALLOTMENTS, SMALL HOLDINGS, ETC.

Under the Inclosure Act of 1845 land may be

allotted for field gardens, much as it may be

allotted for recreation grounds, and there are

also powers under the Poor Relief Acts of 1819

and 183 1, and other Acts, into which we need not

enter. Of course the great majority of allot-

ments and small holdings are held or have come

into existence in the ordinary course of things,

without the good offices of public authorities
;

but there are so many advantages in la petite

culture that public encouragement has been given,

though the results have not hitherto attained,

except as regards allotments during the war, any

very large scale. There were half a million

allotments before the war and two million

since.

The present law is embodied in the consolidating

Small Holdings and Allotments Act, 1908, as

amended by the Small Holdings Act of 1910

and by the Land Settlement (Facilities) Act, 1919.

These Acts are in the following three paragraphs

referred to as the "Act of 1908," the "Act of

1910," and the " Act of 1919."
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4. Allotments.

Under the definition section of the Small Hold-

ings and Allotments Act, 1908 (sec. 61 (i)), it is

merely stated that an allotment includes a field

garden ; but for the -purposes of other Acts,

namely, the Allotments and Cottage Gardens

Compensation for Crops Act, 1887, sec. 4, and the

Allotments Rating Exemption Act, 1891, sec. 2, an

allotment is defined as a piece of land under two

acres in extent which is held and cultivated as a

garden or farm by a tenant under a landlord.

Of course the allotment with which we are all so

familiar is usually much less than two acres, and

indeed often does not exceed one or two hundred

square yards in extent.

Every borough, urban district, and parish

council (and also every metropolitan borough

council (Act of 1919, sec. 24)) must provide allot-

ments for residents desiring the same, and such

councils are bound to consider any representation

made to them on the subject by any six ratepayers

or parliamentary voters. The council need not,

however, provide any allotment exceeding one

acre in extent (Act of 1908, sec. 23, as amended

by Act of 1919, Sched. II).

A county council may acquire land for leasing

to a parish council for the provision of allotments

(Act of 1919, sec. 17) ; and if they fail to do so, to

such extent as the Board of Agriculture consider

desirable, the Board must act in their stead (Act

of 1919, sec. 3).

Every county council must have a small holdings
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and allotments committee (Act of 1908, sec. 50) ;

and must ascertain what demand there is for

allotments ; and if any borough, urban district

or parish council is not performing its duty the

county council may take over its powers and
execute them at the expense of such council (Act of

1908, sec. 24, as amended by Act of 1919, Sched. II).

In order to provide allotments (and accompany-
ing grazing rights (Act of 1908, sec. 42)) any of the

above councils may (1), with the consent of the

Local Government Board and of the Board of

Agriculture, appropriate for allotments land held

by them for any purpose (Act of 1919, sec. 22) ;

but if the land is common land or part of a park
or open space it cannot be so appropriated without
confirmation by Parliament (Act of 1919, sec. 28).

(2) They may purchase or hire land by agree-

ment, or compulsion if necessary, upon terms
and in the manner set out in the Act of 1908,
sees. 25 and 38-43 ; Act of 1910 ; Act of 1919,
sees. 1, 2, 6, 7, 8, 9, 16, 19, and Sched. II.

The more important of these provisions as to

acquiring land are briefly as follows :

—

(a) The council may inspect any land to see if

it is suitable (Act of 1919, sec. 19).

(b) No common, park, or open space may be
acquired except with parliamentary sanction (Act

of 1919, sec. 28).

(c) Land belonging to a railway or other public
undertaking and land required for the amenity
or convenience of a mansion house may not be
taken compulsorily (Act of 1908, sec. 41, amended
by Act of 1919, sec. 16).
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(d) In exercising compulsory powers considera-

tion must be shown to the extent of the holding

and the convenience of the owner or tenant from

whom it is taken and the labourers who will be

displaced (Act of 1908, sec. 41 (2)).

(e) For the exercise of compulsory powers an

order of the Board of Agriculture is ordinarily

necessary ; but until August 19, 1922, this neces-

sity is dispensed with, except when the land to

be taken is part of a park or home farm belonging

to a mansion (Act of 1919, sees. 1, 16).

(/) The price of purchase or hire must be such

as to make it probable that the allotments can be

prepared and let at a price which will make them

self-supporting (Act of 1908, sec. 25 (3)).

(g) The council may take possession fourteen

days after notice to treat (Act of 1919, sec. 2).

(h) In case of disputed compensation the Acqui-

sition of Land (Assessment of Compensation) Act,

1919, applies (see sec. 7 (2) of that Act).

(i) A tenant for life of settled land may give or

lease land up to a certain amount for allotments

with or without consideration (Act of 1919,

sec. 29).

Having acquired the land, the borough, urban

district or parish council may (1) divide, fence,

and drain it, make roads or approaches, and erect

or adapt buildings, provided that no dwelling house

may be erected by them for occupation with less

than one acre of allotment ; and they may let

and manage the allotments (Act of 1919, sees.

26-30, as amended by Act of 1919, Sched. II).

Allotments must be let at a reasonable rent,
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sufficient to prevent loss by the council (Act of

1908, sec. 27). (2) They may also, if the co-opera-

tive supply thereof is insufficient, buy and sell

or hire out to allotment tenants implements, fruit

trees, plants, or fertilizers (Act of 1919, sec. 21).

(3) They may also, with the consent of the Local

Government Board and the Board of Agriculture,

appropriate the land to other purposes (Act of

1919, sec. 22).

A borough or urban district council may pro-

mote and, subject to the consent and regulation

of the Local Government Board, give, lend or

guarantee advances to societies working on a

co-operative basis for the provision or working

of allotments (Act of 1908, sec. 49, as amended by

Act of 191 9, Sched. II).

The borrowing powers of a borough, urban

district, or parish council for acquiring, improv-

ing, or adapting land for allotments, and those of

a borough or urban district council for assisting

co-operative societies, are defined in sec. 53 of

the Act of 1908 as amended by Sched. II of the

Act of 1919.

5. Small Holdings.

A small holding is an agricultural holding, leased

or owned by the cultivator, exceeding one acre

and not more than fifty acres in extent, or at all

events not exceeding fifty pounds a year in value

(Act of 1908, sec. 61 (1)). But where a small

holding goes with a cottage it may be less than

an acre, provided it exceeds half an acre ; in which

case the accounts are to be kept under Part III

8
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of the Housing Acts, the provision being no doubt

intended to facilitate good housing schemes (Act

of 1919, sec. 20).

It is the duty of county councils (including

county borough councils (Act of 1908, sec. 61 (1))

to provide and manage any small holdings that

may be required (Act of 1908, sec. 1).

For this purpose the county council may buy or

hire land (and grazing rights, Act of 1908, sec. 42)

within or without their county by agreement

or compulsion (Act of 1908, sec. 7, as amended by

Act of 1919, Sched. III). In doing so the provisions

above specified with reference to the provision

of land by borough and other councils for allot-

ments apply, with the following modifications:

—

(e) No part of a holding of fifty acres or less may
be taken compulsorily without an order of the

Board of Agriculture, and an order for compulsory

purchase must not be made, except by consent of

the tenant, when the holding is the principal

means of livelihood of the occupier (Act of 1919,

sec. 16). (/) Until March 31, 1926, the price paid

for the land must be authorized by the Board of

Agriculture (Act of 1919, sec. 10) ; after that date

the council do not require the consent of the

Board (Act of 1919, sec. 13), but they may not

acquire land except at a price or rent which will

enable them to recoup all their expenses in con-

nection with the land by the sale or letting of the

land (Act of 1919, sec. 10).

Having acquired the land, the council may
dispose of it as provided by sees. 11 and 12 of the

Act of 1919 and sees. 9-18 of the Act of 1908
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as amended by Schedules II, III of the Act of

1919. These powers include:

(a) Power to erect or improve houses or other

buildings on the land or to execute any other

improvement, or arrange with the tenant to do

so, and generally to manage the land (Act of 1919,

sec. 12 (1) (a) (d)).

(b) Power to let the land at the best price obtain-

able, and power, with consent until March 31, 1926

of the Board of Agriculture, to sell for the best price

obtainable. A tenant who has held his holding

not less than six years is entitled to buy it without

paying for improvements made by him. Arrange-

ments may be made (but until March 31, 1926,

only with the consent of the Board of Agriculture)

whereby payment of the purchase price is dis-

tributed over sixty years (Act of 1919, sec. n).

The power to let or sell includes power to let

or sell to a number of persons working on a

co-operative system approved by the council and,

with the consent of the Board of Agriculture, to

any association formed to create or promote small

holdings, and of which the profits are restricted

(Act of 1908, sec. 9, as amended by Act of 1919,

Scheds. II, III). Until August 19, 1921, preference

both in letting and selling must be given to suit-

able men who have at any time served in the

forces of the Crown and to suitable women who

during the late war have done six months' whole-

time work in agriculture (Act of 1919, sec. 11 (7)).

The county council may make or guarantee loans

to small holders to enable them to stock the

holding (Act of 1919, sec. 18),
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(c) Power, with the consent until March 31,

1926, of the Board of Agriculture, to sell or exchange

the land (Act of 1919, sees. 12 (1) (b), 13).

(d) Power, with the consent until March 31,

1926, of the Board of Agriculture and of the Local

Government Board, to mortgage the land (Act of

1919, sees. 12 (b) and 13).

(e) Power, with the consent until March 31,

1926, of the Board of Agriculture and of the

Local Government Board, to appropriate the land

for any purpose of the council (Act of 1919,

sees. 12 (1) (c) and 13).

In exercising their powers of acquisition, adapta-

tion, and management of small holdings the county

council may employ a borough or urban district

council as their agent, and agree that such council

bear any loss in connection therewith (Act of

1908, sec. 18).

The county council should not incur expenditure

beyond a penny rate (Act of 1908, sec. 17).

If the county council does not act, the Small

Holdings Commissioners, by means of a scheme

approved by the Board of Agriculture, may compel

them to do so (Act of 1908, sees. 2-6), or the Board

may, under sec. 21 of the Act of 1908, exercise

the powers of the county council other than those

of compulsory purchase and borrowing ; until

August 19, 1922, it is the power and duty of the

Board to exercise all the powers of the county

council to provide small holdings if the county

council neglects to do so (Act of 1919, sec. 3).

A county council may promote and, subject to

the consent and regulation of the Local Govern-
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ment Board, give, lend, or guarantee advances

to societies working on a co-operative basis for

the provision or working of small holdings ; and

when the Board of Agriculture provides small

holdings they may do the same (Act of 1908,

sec. 49, as amended by Act of 1919, Sched. II).

The borrowing powers of a county council for

providing small holdings or assisting co-operative

societies are denned in the Act of 1908, sec. 52,

and the Act of 1919, sec. 14. The latter provision

authorizes Treasury loans up to £20,000,000, on

such terms and conditions as the Treasury pre-

scribe.

Sections 26 and 27 of the Act of 1919 require

the Board of Agriculture to repay to the County

Council annually until March 31, 1926, all losses

reasonably and necessarily incurred by them in

each financial year under the Small Holdings

Act (otherwise than in providing holdings of less

than half an acre), and provide for the valuation

on April 1, 1926, of their capital loss, the interest

and sinking fund on which is then payable by the

Board.

It will be observed that the effect of the Act

is to throw the ultimate responsibility and cost of

providing small holdings from the present time

until March 31, 1926, upon the Board of Agriculture.

6. Small Holding Colonies.

By the Small Holding Colonies Acts of 1916

and 1918, as amended by the Land Settlement

(Facilities) Act, 1919, sees. 5-8 and Sched. Ill,
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the Board of Agriculture may buy or lease land

in England and Wales up to 60,000 acres for small

holding colonies, and until August 19, 1921, they

may acquire the land by compulsion. They may
manage and improve the land by erecting buildings

or otherwise, or let it, or, subject to certain condi-

tions, sell or exchange the land, and the price may
be paid by a small holder by instalments (Act of

1916, sec. 4). They may also, subject to the consent

of the Treasury, promote or make advances to

co-operative or co-partnership societies which have

as objects the establishment or profitable working

of holdings provided under the Acts, whether in

relation to the purchase of requisites, sale of

produce, credit banking, insurance or otherwise

(Act of 1916, sec. 2).

In executing their powers they must give pre-

ference to suitable men who have served in the

naval or military forces of the Crown, or to suit-

able women who have during the war done six

months' whole-time work in agriculture (Act of

1916, sec. 1 (3), as amended by the Land Settlement

Act of 1919, sec. 5 (3)).

They may employ a county council as their

agent (Act of 1918, sec. 1).

Up to August 19, 1921, the Board of Agriculture

may, with the consent of the Treasury, purchase

or hire land for reclamation or drainage, and the

powers of management conferred by section 4 of

the Small Holding Colonies Act, 1916, above

referred to, apply to the land so acquired (Land

Settlement Act, 1919, sec. 4).
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7. The Development Commission.

Besides assisting education, research, and co-

operation in agriculture and forestry, and besides

their duties in relation to roads, canals, harbours,

etc. (now transferred to the Ministry of Transport),

the Development Commissioners may advise the

Treasury to make grants or loans to public authori-

ties for the purchase and planting of land for

forestry and for the reclamation and drainage

of land [Development Act, 1909, sec. 1 (1) (b) and

(c)), and may, if necessary, exercise or grant

compulsory powers to acquire land for the purpose

(Development Act, 1909, sec. 5).

8. Public Offices.

(a) County Councils.—County Councils have all

the powers formerly enjoyed by Quarter Sessions

in regard to " shire halls, county halls, assize

courts, judges' lodgings, lock-up houses, court

houses, justices' rooms, police stations and county

buildings, works and property " (Local Government

Act, 1888, sec. 3 (4)). The powers of Quarter

Sessions in regard to these matters were mostly

contained in the County Buildings Acts of 1826,

1837, 1839 (judges' lodgings), and 1847. They
include power to buy land or to buy or improve

buildings. The County Council is, moreover, under

section 65 of the Local Government Act, 1888,
" for the purpose of any of their powers and duties,"

authorized to " acquire, purchase, or take on

lease, or exchange any lands or any easements

or rights over or in land, whether situate within

or without the County, and may acquire, hire,
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erect, and furnish such halls, buildings, and offices

as they may from time to time require, whether

within or without their County." And for this

purpose they have the powers of sections 176, 177,

178 of the Public Health Act, 1875, and may
therefore, with the help of a Provisional Order,

duly confirmed by Parliament, exercise compul-

sory powers of purchase. (As regards the power

of County Councils to provide dwellings for their

employees, see above, Chapter II, paragraph 18 k.)

(b) Borough Councils.—Under the Municipal Cor-

porations Act, 1882, sec. 105, a Municipal Council

may buy land not exceeding five acres in or out of

the borough, or appropriate any land they may
possess and build thereon " a Town Hall, Council

House, Justices' Room, with or without a Police

Station and cells, or lock-ups, or a Quarter and

Petty Sessions House, or an Assize Court House,

with or without Judges' Lodgings, or a Polling

Station, or any other building necessary or proper

for any purpose of the Borough." Sections 106, 120

of the same Act confer on the Council borrowing

power for these purposes.

(c) Urban District Councils.—Section 197 of the

Public Health Act, 1875, requires Urban District

Councils to provide such offices as may be neces-

sary for transacting their business and that of

their servants and officers. For this purpose the

general provisions of section 175 apply. It will be

noticed that offices may be provided for the trans-

action of business by the servants of a Council,

but not, except as regards County Council em-

ployees, for their residence.
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(d) Rural District Councils.—Rural District

Councils are authorized to use, and generally do

use, the offices of the poor-law authorities (Local

Government Act, 1894, sec. 59 (3)) ;
but they

probably have implied power to build their own

offices if necessary ; and in any case the Local

Government Board may, under section 276 of the

Public Health Act, 1875, confer upon them the

same power as that which is enjoyed by an Urban

District Council.

(e) Parish Councils.—A Parish Council may
" provide or acquire buildings for public offices

and for meetings, and for any purposes connected

with parish business, or with the powers or duties

of the Parish Council or Meeting, and may pro-

vide or acquire land for such buildings " (Local

Government Act, 1894, sec. 8 (1) a, b). With the

concurrence of the County Council they may be

authorized by the Local Government Board to

exercise compulsory powers of purchase for this

purpose (same Act, sec. 9).

9. Markets.

Every Borough Council by a two-thirds majority,

and every Urban District Council with the consent

of the owners and ratepayers of the district (Public

Health Act, 1875, sec. 166), and every Rural Dis-

trict Council with the consent of the Local Govern-

ment Board (Public Health Act, 1908), may provide

a market place and construct a market house and

other conveniences for the purpose of holding

markets. As the power is exercised under the

Public Health Acts, they may buy land for the
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purpose, not only by agreement, but also com-

pulsorily, provided that a Provisional Order is

obtained and confirmed by Parliament.

10. Baths and Wash-houses.

The Baths and Wash-houses Acts (of 1846,

1847, 1878, 1882, 1896, 1899) may be adopted and

executed in urban districts (Public Health Act, 1875,

sec. 10) by the Council of any Borough or Urban

District Council or Metropolitan Borough Council
;

and in rural districts it may be adopted for any

parish by the Parish Meeting and executed by

the Parish Council or by commissioners appointed

by the Parish Meeting (Local Government Act,

1894, sees. 7, 19).

Whenever the Acts have been adopted the

Council may buy or hire land with the powers

of the Lands Clauses Acts (other than compulsory

powers of purchase) in or in the neighbourhood

of (Baths and Wash-houses Act, 1882, sec. 3)

their district, and may erect any buildings suitable

for public baths, wash-houses with or without

drying grounds, covered swimming grounds or

open bathing places, and may fit them up with

necessary furniture, fittings, and conveniences.

Swimming baths may be closed during the

winter months and used for other purposes.

n. Libraries, Museums, Gymnasiums, Schools

of Science or Art, and Art Galleries.

The following are library districts for the pur-

poses of the Public Libraries Acts, 1892, 1893,
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and 1901 ; namely, Urban Districts and Rural

Parishes, the City of London and the Metropolitan

Boroughs (Public Libraries Act, 1892, sees. 1,

21, and 22).

Rural parishes, unless specially authorized by

the Local Government Board, have no power to

adopt the Museums and Gymnasiums Act, 1891,

but with that exception the districts which may
adopt that Act are the same as those which may
adopt the Public Libraries Acts (Museums and

Gymnasiums Act, 1891, sec. 3).

The Acts must be adopted by the councils of

the districts ; or, in the case of parishes adopting

the Public Libraries Acts, by the Parish Meeting ;

and in either case certain notices and formalities

are necessary.

There are provisions in the Public Libraries

Act of 1892 and 1893 whereby parishes or districts

may combine for library purposes.

A library authority may " provide all or any of

the following institutions, namely, Public Libra-

ries, Schools for Science, Art Galleries, and Schools

of Art, and for that purpose may purchase and

hire land and erect, take down, rebuild, alter,

repair, and extend buildings, and fit up, furnish

and supply the same with all requisite furniture,

fittings, and conveniences " (Public Libraries Act,

1892, sec. 11). The Land Clauses Acts apply, except

as regards compulsory purchase (same Act, sec. 12).

In an urban district, land held by the authorities

for any purpose may, with the consent of the

Local Government Board, be applied to the above

purposes (same Act, sec. 12 (2)).
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Except in the City of London, the Library Rate

may not exceed one penny (same Act, sec. 2 (1),

sec. 21 (4)).

A Museums and Gymnasiums Rate may not

exceed a halfpenny (Museums and Gymnasiums
Act, 1891, sec. 10 (5)). But, as against this, fees

may be charged, provided that a museum is open

free three days a week and a gymnasium two

hours a day for five days a week ; a gymnasium
may also be let, provided that it is not let for

more than six consecutive days nor more than

twenty-four days in a year.

12. Burial Grounds.

The regular common-law place for burial is the

parish churchyard so long as it is open for use,

but, if no nuisance is committed, people may be

buried anywhere always provided that the inter-

ment does not occur in any place where burials

are prohibited by Order in Council made under

the Burial Acts of 1852 and 1853 ; that is to say,

speaking generally, in the towns.

But most people desire the security which

consecrated ground provides, and land would not

be consecrated for burial without certain guaran-

tees. When, therefore, the crowded condition of

town churchyards rendered their further use almost

impossible a remedy was at first sought by private

Acts of Parliament, and cemeteries were set up
in that way. This procedure began with Kensal

Green in 1832, and some thirty or forty similar

Acts were passed between that date and 1855 J



BURIAL GROUNDS 125

those passed after 1847 generally incorporating

the Cemeteries Clauses Act of that year.

The establishment of burial grounds managed

by elected burial boards begins with the Burial

Acts of 1852 and 1853, which have been followed

by a long series of Acts bearing on the subject,

so that the " Burial Acts, 1852-1906 " are now so

complicated that no one would proceed to take

action in the matter without full consideration

of all their provisions. For our present purpose

it is enough to say that the original scheme contem-

plated a resolution by a parish vestry in favour

of providing a burial ground and the election of

a burial board by the vestry in order to carry the

resolution into effect, the vestry retaining a certain

amount of control over the board. Provision

was also made for joint action by two or more

parishes.

In rural districts these powers of the vestry

and burial board are now transferred to the

parish meeting and parish council under the Local

Government Act, 1894. In urban districts the

Borough or Urban District Council has effective

control ; for without its consent no burial board

can be set up in its district, and it may itself act

as burial authority whenever it sees proper to do

so {Local Government Act, 1894, sec. 62), charging

its expenses to the parish or group of parishes

for which any ground is provided, and acting, if

it so desires, through a special committee repre-

senting such parish or group of parishes. In

fact, as Mr. Brooke Little says in section 933 of

his article on Burial in vol. iii. of Halsbury's Laws
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of England :
" The functions of an elective Burial

Board may now be vested, subject to greater or

less modification, in an Urban Authority, the

members of an Urban Authority representing a

particular Ward, a Parish Council, a Parish Meeting,

a Joint Committee appointed by Parish Councils,

Parish Meetings, and Urban Authorities, or two

or more of such bodies, or a Metropolitan Borough

Council, as well as in an elective Burial Board."

It would altogether exceed our limits to pursue

further the constitution of a burial authority,

but one or two words must be said as to the powers

which they may exercise.

They may acquire land within or without their

jurisdiction and have the powers of the Lands

Clauses Acts other than those for compulsory

purchase (Burial Act, 1852, sees. 25, 26, 27). But

compulsory powers may in some cases be exercised

—as, e.g. by a parish council under the Local

Government Act, 1894, sec. 9. They may lay

out and embellish the ground as may be fitting

and proper (Burial Act, 1852, sec. 30) ; and they

may, at their own cost, erect a chapel for use of

all denominations on any part of the ground

which is unconsecrated and unappropriated. If

the members of any denomination desire a chapel

for their exclusive use, they may tender the

expense, and the burial authority may then erect

the chapel upon ground which is consecrated and

appropriate it to the use of the denomination for

exclusive use according to their particular rights

(Burial Act, 1900).

The appropriation of a disused burial ground as
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an open space has already been referred to. A
burial ground which is in use is also an open

space. In either case it has sacred associations.

But it cannot be denied that an ordinary town

cemetery is often singularly unattractive to any

one who is at all sensitive to the difference between

what is beautiful and what is not. No doubt

this is partly due to the defective side of our strong

individualism. We live in houses separated by
walls which divide one yard or garden from the

next, and when we die we are buried in slips of

ground of which we buy the freehold and upon
which are erected tombstones made according to

our particular taste, or that of the monumental
mason, who rarely combines unobtrusive distinc-

tion with a delicate sympathy appropriate to

the place and surroundings. All this is quite

different from the Campo Santo at Pisa, or the

old English churchyard—from the atmosphere of

the Divina Commedia or of Wordsworth's Brothers.

The situation might be mitigated by regulation,

but that is no substitute for the sentiment of

fraternity and the willingness of those who claim

a common faith to share the protection of a common
cloister or a common cross. The discussion now
going on in reference to war graves shows a tendency

in favour of the older and nobler sentiment of

the Christian Commonwealth.

13. Schools.

It is hardly necessary to point out the great

importance of schools and playgrounds as an
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element in town planning and improvement, quite

apart from their educational use. The enlarge-

ment of a school playground in a slum district

may be a public improvement of the greatest

importance and, if the cost is not prohibitive, one

which is best suited to the circumstances. And
again, although the erection of schools generally

follows the development of population, a far-

sighted local authority may see where the popula-

tion is trending and take time by the forelock
;

for they have power, with the consent of the

Local Government Board, to appropriate " for

any purposes of the Education Acts any land

acquired by them otherwise than in their capa-

city as a local education authority " (Education

(Administrative Provisions) Act, 1907, sec. 1 (2)).

(a) Elementary Schools.

Elementary education generally means education

provided for children up to sixteen ; but it need

hardly be said that a child often leaves school

altogether or passes on to a secondary school

before that age.

The following are Local Education Authori-

ties for the purposes of elementary education,

namely :

—

In Boroughs with over 10,000 population, the

Borough Council.

In Urban Districts with over 20,000 population,

the Urban District Council.

And elsewhere, the County Council ; but Borough

Councils and Urban District Councils may, if they

so desire, transfer their powers as elementary
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education authorities to County Councils instead

of exercising them themselves (Education Act,

1902, sees. 1 and 23 (8)).

It is the duty of these authorities to see that

there is a sufficient supply of elementary schools

for the children within their jurisdiction, including

blind or deaf children (Elementary Education

(Blind and Deaf Children) Act, 1893) ; and they

may also provide schools for defective or epileptic

children (Elementary Education (Defective and

Epileptic Children) Act, 1899). Of course, as

regards these " special " schools provision is often

made by sending the children to some neighbouring

district, but for the purpose of ordinary elementary

education, schools must be provided on the spot.

In order to discharge their duty of providing

elementary or other schools the local authority

may build or otherwise provide school houses,

and improve, enlarge, and equip any school house

so provided, and may not only appropriate lands

(see p. 128 supra) but may purchase or lease land

or rights over land for the purpose (Elementary

Education Act, 1870, sec. 19, and Education Act,

1902, sec. 5). The Land Clauses Acts, with certain

modifications, apply, and an order by the Board

of Education for compulsory purchase no longer

requires confirmation by Parliament, and the con-

ditions of purchase are similar to those under the

Housing Act of 1909 (Education Act, 1918, sec. 34).

The local authority may, with the sanction of

the Board of Education, sell, lease, or exchange

any land or school house which they do not require

for elementary education (Elementary Education
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Act, 1870, sec. 22) ; and they may, with the leave

of the Board of Education, appropriate land held

by them as an education authority for purposes

proper to them as a Council in any other capacity,

provided the Local Government Board approve

(Education (Administrative Provisions) Act, 1909,

sec. 5).

(b) Higher Schools and Institutes.

What is generally called Higher Education

means " education other than elementary," or

education falling " within Part II of the Education

Act, 1902," and includes Secondary Schools,

Schools of Science, Art, or Technology ; Evening

Schools ; Pupil Teachers' Schools or Centres, and

Training Colleges.

By section 3 of the Education Act, 1918, the

education authority is bound to provide evening

continuation schools, and, under that or other

Education Acts, they have powers or duties as

regards the provision of all the other forms of

Higher Education just enumerated ; and Schools of

Science and Art, etc., may be transferred to them.

Only the County Councils and County Borough

Councils are local authorities for the purposes of

Higher Education ; but in carrying out their

powers as such they may have the concurrence

and support (up to the extent of a penny
rate) of non-County Borough and Urban District

Councils (Education Act, 1902, sec. 3).

In providing the schools and colleges necessary

for Higher Education the County and County

Borough Councils have the same powers as those
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which may be exercised in providing land and

buildings for Elementary Education. They may,

and concurring authorities may, with leave of

the Local Government Board, appropriate for

Higher Education land held by them in any

capacity other than that of an education authority,

and use for other purposes land acquired by them

for Higher Education (Education (Administrative

Provisions) Act, 1907, sec. 1).

14. Matters not Included in this Chapter.

It has not been possible to give a complete

account of all the powers enjoyed by all public

authorities.

Nothing has been said as regards the central

government, which, of course, requires land and

buildings for its own purposes, as, for instance,

Army, Navy, Customs, Post Offices, Prisons, etc.

Neither has anything been said about commercial

undertakings, Railways, Waterworks, Tramways,
Gas Works, Power Stations, and so forth, even

though these may be owned by local authorities.

The powers and duties of the Poor Law
authorities, who may require not only offices and
Poor Law " Institutions," but cottages and field

gardens, and what not, have also been omitted.

And even as regards those local authorities who
are such for the purposes of town planning the

list of powers is incomplete ; for it overlooks,

on the one hand, minor powers (e.g. the provision

of clocks by an urban authority under section 165

of the Public Health Act, 1875, or the maintenance
of statues and monuments by them under the
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Public Health Act, 1890, sec. 42), and, on the

other hand, the vast powers bearing on sewage,

water supply, hospitals, etc., not because they

are unimportant elements in town planning, but

because they are indispensable and technical in

their nature, so that they cannot be overlooked.

The object I have had in view has been rather

to direct the attention of town planning authori-

ties to the vast range of powers bearing on town

planning which are independent of the Town
Planning Act.

15. General Observations.

There are only three general observations which

should perhaps be made in conclusion, as they

relate to all the sections of this chapter.

(a) Whenever an Urban District Council enjoys

any power under the Public Health Acts the

Local Government Board may confer the same

powers on a Rural District Council (Public Health

Act, 1875, sec. 276 ; Local Government Act, 1894,

sec. 25 (5)).

(b) The complications as regards mortmain are

got over by the general provisions of section 1 of

the Mortmain and Charitable Purposes Act, 1892,

which authorizes the holding of land by a local

authority for " any purpose for which such

authority is empowered by Act of Parliament

to acquire land."

(c) Whenever there is power to buy land com-

pulsorily for any of the purposes set out in this

chapter the Assessment of Compensation Act,

1919, applies (see below, Chapter VII).
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CHAPTER V

THE TOWN PLANNING ACTS

i A Town Planning Scheme. 2. The object of a Scheme. 3. The

area. 4. The responsible authority. 5. The contents of a

Scheme. 6. Streets. {a) Construction of streets by the

authority, {b) Construction of streets by private persons,

(c) Grass margins, trees, and incidental matters, {d) Stopping

up and diversion of highways, (e) Street widening by pre-

scribed line. (/) Maintenance of streets. (g) Building lines.

7. Buildings, (a) Sites for classes of buildings, (b) Number

of dwelling houses to the acre. The " land unit."

(c) Character of buildings. 8. Lands. 9. Miscellaneous

contents. 10. Procedure for promoting, passing, varying or

revoking, and enforcing Scheme. 11. Expense of a Scheme

(a) Cost of preparation and promotion. (6) Cost of land

and executing works, (c) Compensation to landowners for

injurious affection and claims for " betterment." 12. Practical

Observations—" Ward Planning."

Note.—The two most useful Town Planning Schemes for reference

are the Ruislip-Northwood and East Birmingham Schemes.

The Ruislip-Northwood Scheme is procurable for is. and the

map 5s., postage 6d., from the Clerk to the Ruislip-Northwood

Council, Northwood, Middlesex It is also printed at length

and with most valuable annotations in Aldridge's Case for

Town Planning, 1915, where the Quinton, Harborne, and

Edgbaston (Birmingham) Scheme and the East Birmingham

Scheme are also printed at length. The East Birmingham

Scheme is also printed in Cadbury's Town Planning, 1915

The North Yardley (Birmingham) Scheme has not yet passed,

but I have a copy of the Draft Scheme as submitted to the

Birmingham City Council on the 20th of November, 191 4, and

have occasionally referred to this Draft Scheme, as some of its

provisions are interesting and show an advance on the East

Birmingham Scheme.

The Liverpool Corporation (Streets and Buildings) Act, 1908.

13s
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consists in effect of general town planning provisions applic-

able to the whole city, and as it has not, so far as I know, been

published in any book and is a most important document, I

have printed it at length as an appendix.

As this book is confined to the legal aspect, I have not referred

to such works as Raymond Unwin's Town Planning in Practice

and other books which are essential on the architectural side.

The general nature and object of a town planning

scheme has already been explained in the first

chapter, and the difference between town planning

and town improvement is there pointed out.

Town planning relates primarily to the laying

out of undeveloped land, and town improvement

to the reconstruction of places already developed.

When reconstruction is merely ancillary to a town

planning scheme it may be included therein, but

what is sometimes called " Haussmannizing "

—

that is to say, doing what Haussmann did for

Paris under the Second Empire, or what has to

some extent been done in London by the con-

struction of Kingsway and similar improvements

—and also very much smaller improvements of

that character, generally require a special Act of

Parliament. It will, however, have been observed

that the general powers enjoyed by local authori-

ties which have been referred to in the immediately

preceding chapters enable those authorities to do

a great deal in the way both of town planning and

town improvement without having resort either

to a town planning scheme or to a local Act.

And this is an aspect of the problem which deserves,

and often receives, most careful attention. The

councils and officials of a local authority, without

promoting a town planning scheme, often have



THE OBJECT OF A SCHEME 137

in mind some kind of plan of improvement or

development in pursuance of which they direct

the various operations and powers entrusted to

them. And it is well that such plans should be

very carefully considered and as far as possible

elaborated, having regard to the sum total of

those powers and the manner in which they may
be co-ordinated. This is not the less desirable

when a town planning scheme is in contemplation

for any part of a district which is subject to the

jurisdiction of the local authority. For although

the area of a town planning scheme may include

land which is already developed, and although

the wording of the Act of 1919 is in this respect

more generous than the Act of 1909, yet it is to

be presumed that the Local Government Board

will in the future, as in the past, refuse to allow

the " jerrymandering " of a Town Planning Area

in order to bring within the scope of a scheme

some public improvement which is not really

relevant to the scheme.

It is therefore important to approach the subject

of a town planning scheme by considering the

object which it has in view.

In this chapter the " Act of 1909 " means the

Housing and Town Planning Act of 1909 (9 Edward
VII, chap. 44), and the " Act of 1919 " means
the Housing and Town Planning Act, 1919 (9 and

10 George V, chap. 35).

2. The Object of a Town Planning Scheme.

The object of the Town Planning Acts is to

secure " proper sanitary conditions, amenity, and
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convenience in connection with the laying out

and use of . . . land " (Act of 1909, sec. 54).

This is done by means of a scheme comprising

a certain area of land. For every scheme and

for its execution there must be a responsible

authority. The contents or provisions of the

scheme may relate to a large number of matters

which are more or less clearly defined by the Act.

The scheme must be promoted and passed, and

may be enforced, varied, or revoked by means

of a certain procedure. And the cost of it must

be defrayed.

It will therefore be convenient to deal with

these matters in the order stated, that is to say :

The area of land which may be comprised in a

scheme (para. 3). The constitution of the respon-

sible authority (para. 4). The contents of a scheme

(paras. 5, 6, 7, 8, and 9). The procedure by which

it may be promoted, passed, varied or revoked,

and enforced (para. 10). The cost of promoting

and carrying it out (para. 11).

3. The Area which may be Comprised in a

Town Planning Scheme.

The nucleus and basis of every town planning

scheme is " land which is in course of develop-

ment, or appears likely to be used for building

purposes" (Act of 1909, sec. 54 (1)). "Land
likely to be used for building purposes " includes

" any land likely to be used as, or for the purpose

of providing, open spaces, roads, streets, parks,

pleasure or recreation grounds, or for the purpose
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of executing any work upon or under the land

incidental to a Town Planning Scheme, whether

in the nature of a building work or not ; and the

decision of the Local Government Board, whether

land is likely to be used for building purposes or

not, shall be final" (Act of 1909, sec. 54 (7)).

This area of land, then, which is in course of

development or likely to be used for building

purposes, is the sine qua non of every town plan-

ning scheme. But the area comprised in the

scheme is not necessarily confined to such land,

for it may include " any neighbouring lands

"

(Act of 1909, sec. 54 (1)),
" provided that where

a piece of land already built upon or a piece of

land not likely to be used for building purposes

is so situate with respect to any land likely to

be used for building purposes that the general

object of the scheme would be better secured by

its inclusion in any Town Planning Scheme made
with respect to the last-mentioned land, the scheme

may include such piece of land as aforesaid, and

may provide for the demolition or alteration of

any buildings thereon so far as may be necessary

for carrying the scheme into effect "(Act of 1919,

Sched. III). This provision is wider than that

contained in the Act of 1909 (sec. 54 (3)), which

it replaces. It has not, of course, as yet been

the subject of judicial construction, but it will

be noticed that the justification for including land

which is already built upon within the area of a

scheme must be the better security of the
'

' general

object of the scheme," that is to say, the sanitary

conditions, amenity, and convenience of the land
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which is undeveloped or in course of development.

When the case arises, as it is sure to do, of a narrow

street in developed land giving access to a pro-

posed wide thoroughfare in undeveloped land, it

will be interesting to see what view the Local

Government Board will take as to the inclusion

of the narrow street within the area of the scheme.

Hitherto the question has been one of considerable

importance, for compensation for land taken under

the Town Planning Act has been less than that

for land taken for a street widening under the

Public Health Acts ; but the Acquisition of Land

(Assessment of Compensation) Act, 1919, having

introduced a uniform scale and procedure for

assessing compensation when land is required for

a public purpose, this particular point becomes

less important than it formerly was.

When there is an island of developed land in

the middle of undeveloped land it has been usual

to draw a line round it and exclude it from the

area of the scheme. When land naturally falls

within the area of a scheme, but is used for some

purpose (e.g. allotments) which it is not intended

to disturb for some time (e.g. until other allot-

ments have been provided), such land may be

included in the area of the scheme and special

provision made in respect of it (compare East

Birmingham Scheme, clause 21, and Map).

Of course, the definition of an area included in

a scheme must be defined by the scheme itself,

which may be done in some such words as the

following :
" The area to which this scheme shall

apply (hereinafter called ' the area ') shall be
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that within the inner edge of the boundary line

coloured neutral tint on the Map A, excluding

the portion of that area edged brown on that

map " {East Birmingham Scheme, clause 3).

4. The Responsible Authority.

In an actual town planning scheme the respon-

sible authority is generally defined before the

area ; but I have dealt with the area first, because

(regardless of what happens in fact) the Act very

logically contemplates the determination of the

authority by the area, rather than that of the

area by the jurisdiction of the authority.

In London the London County Council and

outside London every Borough and Urban and

Rural District Council is a local authority for

the purposes of town planning (Act of 1909, sees.

65, 66). And the Act of 1909, sec. 55 (3) provides

that " where land included in a Town Planning

Scheme is in the area of more than one local

authority, or is in the area of a local authority

by whom the scheme was not prepared, the

responsible authority may be one of those local

authorities, or for certain purposes of the scheme

one local authority, and for certain purposes

another local authority, or a joint body con-

stituted specially for the purpose by the scheme,

and all necessary provisions may be made by the

scheme for constituting the joint body and giving

them the necessary powers and duties : Provided

that, except with the consent of the London

County Council, no other local authority shall,
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as respects any land in the County of London,
prepare or be responsible for enforcing the observ-

ance of a Town Planning Scheme under this part

of this Act, or for the execution of any works
which under the scheme or this part of this Act
are to be executed by a local authority."

As a matter of fact town planning schemes
are usually promoted by a local authority so as

to include only land within its own jurisdiction,

or when, as not infrequently happens, the town
planning area runs into the jurisdiction of several

authorities, then each authority is made respon-

sible for the scheme in so far as it falls within

the jurisdiction of such authority.

There is, as we are all aware, a strong and well-

supported movement for the setting up of joint

committees, on a more or less permanent basis,

to deal with town planning and kindred matters

over large areas. The scheme has much to recom-

mend it, and those who are interested in the

matter will study the draft Bill for the creation

of one Town Planning, Traffic and Housing Author-

ity for London and the Home Counties which
was prepared by Mr. Rees Jeffreys and Mr. Ran-
dolph Glen at the request of a strong joint

committee representing the Town Planning Insti-

tute and the London Society. This draft Bill

was discussed at a meeting of the Town Planning

Institute on February 14, 1919, and is printed

in the Proceedings of the Institute for that date.

It was also discussed in the Press, but as our object

is rather to state the law as it exists than to discuss

its amendment, it will perhaps be sufficient to
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say that the appointment of District Housing

Commissioners to represent the Government in

eleven districts covering England and Wales would

seem to indicate a method by which the central

authority might establish permanent machinery

for the co-ordination of town planning schemes.

Reverting to the appointment of joint com-

mittees as authorities responsible for particular

town planning schemes, I am not aware of any

actual scheme in which a special joint committee

has been set up in the way contemplated in the

section of the Act to which I have just referred ;

but inasmuch as the Act of 1919, sec. 42, proviso ii,

empowers authorities without the assistance of the

Local Government Board to appoint joint com-

mittees with power to act, it is possible that

things may be different in the future.

The definition or constitution of the responsible

authority is necessarily, like that of the area to

be dealt with, defined in each scheme. The compli-

cations that arise when different authorities are

responsible for different portions of a scheme

are not in fact so great as might be supposed, but

they are well illustrated by the following definition

of the responsible authority in the draft of the

North Yardley and Stetchford Town Planning

Scheme :

—

" Within the City of Birmingham the Corpora-

tion, and within the Rural District of Meriden

the District Council shall, with the exceptions

next hereinafter mentioned, be the Authority

responsible for enforcing the observance of this

Scheme and for the execution of any works which
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under this Scheme or Part II of the Act of 1909

are to be executed by a local authority, and

references in this Scheme to ' the Authority

'

shall be deemed to be references to the Cor-

poration so far as the area lies within the said

City, and to the District Council so far as

the area lies within the said Rural District,

and references to ' their District ' shall be read

and shall take effect accordingly. Within the

Rural District of Meriden the County Council

shall be the authority responsible for carrying out

any work in relation to the main roads numbered

2, 3, 4, 5, and 6, and any reference in this scheme

to ' the Authority ' in connection with such roads

shall be deemed a reference to the County Council.

The Corporation shall be the authority responsible

for carrying out any work in relation to the streets

numbered 25, 26, 27, 18, and so much of street

number 12 as lies between the City Boundary at

the River Cole and Maggotty Lane. Any reference

to the Authority in connection with such streets

shall be deemed a reference to the Corporation.

In respect of the bridges at Stetchford and Brom-

ford, which are partly vested in and maintained

by the County Council and the Corporation, the

Corporation shall be ' the Authority,' and reference

to the Authority in connection with such bridges

shall be deemed a reference to the Corporation.

In respect of the bridge over the River Thame at

Castle Bromwich the County Council shall be the

authority."
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5. The Contents of a Scheme.

Section 55 of the Act of 1909 (which deals with

the contents of a town planning scheme) begins as

follows : " The Local Government Board may
prescribe a set of general provisions (or separate

sets of general provisions adapted for areas of

any special character) for carrying out the general

objects of Town Planning Schemes, and in par-

ticular for dealing with the matters set out in

the 4th Schedule to this Act, and the general

provisions, or set of general provisions appropriate

to the area for which a town planning scheme
is made, shall take effect as part of every scheme,

except so far as provision is made by the scheme
as approved by the Board for the variation or

exclusion of any of those provisions." The section

then proceeds to enact that a town planning

scheme shall contain special provisions defining

the area and the responsible authority, and
:

' providing for any matters which may be dealt

with by general provisions, and otherwise supple-

menting, excluding, or varying the general pro-

visions, and also for dealing with any special

circumstances or contingencies for which adequate
provision is not made by the general provisions,

and for suspending, so far as necessary for the

proper carrying out of the scheme, any statutory

enactments, by-laws, regulations, or other pro-

visions, under whatever authority made, which
are in operation in the area."

No general provisions have as yet been made,
because experience is hardly ripe, but when they

10



146 LOCAL DEVELOPMENT LAW

are made they will be in town planning schemes

very much what common clauses are in local

or private Acts. There will be no necessity to

pass a " Town Planning Clauses Act," because

the general regulations will provide for those

kinds of matters which would have been dealt

with by a " Clauses Act " in former days. The
general provisions will be subject to the Rules

Publication Act (Act of 1909, sec. 64), so that

there will be opportunity for criticizing the draft

before the Local Government passes them, and

they must be laid before Parliament so that

Parliament may move on them if so advised.

There are already in town planning schemes a

number of clauses, especially miscellaneous clauses,

which seem to be assuming common form and to

be ripening for embodiment in general provisions.

The matters which are mentioned in the 4th

Schedule to the Act of 1909 as being particularly

appropriate for general provisions, and therefore

as being within the competence of a town plan-

ning scheme, are as follows :

—

1. Streets, roads, and other ways, and
stopping up or diversion of existing

highways.

2. Buildings, structures, and erections.

3. Open spaces, private and public.

4. The preservation of objects of historical

interest or natural beauty.

5. Sewerage, drainage, and sewage disposal.

6. Lighting.

7. Water supply.
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8. Ancillary or consequential works.

9. Extinction or variation of private rights

of way and other easements.

10. Dealing with or disposal of land acquired

by the responsible authority or by a

local authority.

11. Power of entry and inspection.

12. Power of the responsible authority to

remove ;
alter, or demolish any obstructive

work.

13. Power of the responsible authority to make
agreements with owners, and of owners to

make agreements with one another.

14. Power of the responsible authority or a

local authority to accept any money or

property for the furtherance of the object

of any Town Planning Scheme, and pro-

vision for regulating the administration

of any such money or property and for

the exemption of any assurance with

respect to money or property so accepted

from enrolment under the Mortmain and

Charitable Uses Act, 1888.

15. Application with the necessary modi-

fications and adaptations of Statutory

Enactments.

16. Carrying out and supplementing the pro-

visions of this Act for enforcing schemes.

17. Limitation of time for operation of scheme.

18. Co-operation of the responsible authority

with the owners of land included in the

scheme or other persons interested.

19. Charging on the inheritance of any land
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the value of which is increased by the

operation of a town planning scheme

the sum required to be paid in respect

of that increase, and for that purpose

applying, with the necessary adaptations,

the provisions of any enactments dealing

with charges for improvements of land.

Turning to the contents of schemes which have

actually passed, one finds that the matters dealt

with are various and variously arranged.

Flexibility and adaptation to local requirements,

local conditions, local features, and local tastes

are the very essence of good town planning, and

of course clauses must be so drafted as to meet

the infinite variety of plan which good town

planning should produce. There is, however, all

the difference in the world between the work of

the architect or town planner on the one hand

and that of the lawyer on the other. For the

variety which is desirable in the plans is not in

itself a thing to be desired in the drafting of

clauses. It is, on the contrary, a great advan-

tage when clauses which have been well drafted

and constantly tested acquire a well-recognized

meaning.

All the schemes passed so far deserve attention,

but they tend to conform to one of two types,

namely, that of the Ruislip-Northwood Town

Planning Scheme, approved by the Local Govern-

ment Board on September 7, 1914, and that of

the Birmingham Schemes, of which the East

Birmingham Town Planning Scheme, approved by



STREETS 149

the Local Government Board on August 18, 1913,

is representative. The North Yardley and Stetch-

ford Town Planning Scheme has not yet been

approved by the Local Government Board, but

I refer to the Draft Scheme where its provisions

are of special interest. I also refer sometimes

to the provisions of the Liverpool Corporation

(Streets and Buildings Act), 1908 (printed in the

Appendix). The contents of a town planning

scheme will be discussed according to the grouping

of subject-matter adopted in the Birmingham
Schemes, that is to say :

—

Definitions.

Responsible Authority.

Area.

Streets (including building lines).

Buildings.

Lands, and

Miscellaneous.

The first three of these groups have been already

dealt with, and it is hardly necessary to observe

that a scheme is accompanied by maps (" Map
A," "Map B," etc.) showing the plan of the scheme,

and sheets (" Sheet A," " Sheet B," etc.) showing

cross-sections or other particulars of works, and

that such maps and sheets operate and have effect

as part of the scheme.

6. Streets.

The primary importance of streets in town
planning is universally recognized, and it has

already been pointed out that by-laws made
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under the Public Health Act may prescribe the

width of streets, and do in fact fix a minimum
width of generally 36 feet for ordinary streets,

the carriage-way to be 24 feet, and some other

width, in Liverpool 9 feet, for back streets.

But town planning has discovered the obvious

fact that such alternatives are not enough, and
that not only should streets be so planned as to

form a co-ordinated scheme of communication,

but the width and make-up should be nicely

regulated according to the requirements of traffic.

It often happens that though a wide space between

buildings is desirable, a narrow street or carriage-

way is sufficient (compare Liverpool Act, 1913, sec.

15, printed in the Appendix at p. 229).

In a town planning scheme a certain number
of streets are necessarily shown and fixed by the

deposited maps, and form the " bones of the

scheme." Streets to be subsequently made may
be provided for in one of two ways of which the

Ruislip Scheme and the Birmingham Schemes

are typical. The Ruislip Scheme provides for

relaxation of the ordinary by-laws to a specified

extent in specified circumstances (Ruislip, clause

23), e.g. when the streets are of specified shortness

and give access to wide streets (Ruislip, clause

12) ; or when the owner gives a certain amount
of land for open spaces (Ruislip, clause 13 ; compare

Liverpool Act, sec. 14) ; or when the streets surround

quadrangles (Ruislip, clause 14) ; and the scheme

provides for a widening of the carriage-way, and

corresponding narrowing of the footway, so as

to form a bay opposite business premises and
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prevent vehicles in front of such premises inter-

fering with ordinary traffic (Ruislip, clause n).

The Birmingham Schemes, on the other hand,

leave complete control in the hands of the

Authority, only providing that a width exceeding

60 feet cannot be exacted, but must be matter

of agreement {East Birmingham, clause 7, b
;

com-

pare Liverpool Act, sec. 6).

So, too, as regards building lines, it may be

provided that these shall be set back a specified

distance with a number of special exceptions in

specified circumstances (Ruislip, clauses 37 to 44) ;

or it may be provided that the Authority may,

within limitations, define the building line wherever

they think proper when plans are brought up for

approval (East Birmingham, sec. 7, c).

With these preliminary observations we may

now consider in connection with streets-

fa) The lay-out and construction of streets

by the Authority.

(b) The lay-out and construction of streets

by private persons.

(c) Grass margins, trees, and other incidental

matters.

(d) Stopping up and diversion of highways.

(e) Street widening by prescribed line.

(/) Maintenance of streets.

(g) Building lines.

(a) The Lay-out and Construction of Streets by the

Authority.

Streets to be laid out and constructed by the

Authority will generally be specified in the scheme
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and shown and detailed on the accompanying

maps and sheets (East Birmingham, clause 4).

There may be a provision whereby the Authority

may contract with any person for the construction

of any street which the Authority is liable to

make (East Birmingham, clause 4).

As regards the commencement of streets (say

the cutting out or laying out to formation level

and laying the bottom layer of the formation),

this may be left to the discretion of the Authority ;

any person who is aggrieved by delay on their

part having a right of appeal to Petty Sessions,

subject to an appeal to Quarter Sessions (East

Birmingham, clauses 5, 34, and 35).

Similarly, subject to the same right of appeal,

the time of completion may be left to the Authority,

with perhaps a proviso that when a certain pro-

portion, e.g. 75 per cent., of the total frontage

to the street is built up to, and drains, gas, water,

or other services laid, then the Authority must

complete the street works, excepting, it may be,

a tramway line which may not be then ripe for

construction (East Birmingham, clause 6).

There may be liberty reserved for the Local

Government Board to modify details departing

from the scheme (East Birmingham, clause 15 ;

Ruislip, clause 26).

The cost of streets to be made by the Authority

will fall in the first instance on the Authority,

but it may be provided, as regards some or all

of such streets, that the Authority may require

the owner of land deriving benefit from the street

so soon as his land is brought into rating for other
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than agricultural purposes, to repay towards the

cost of the road either the value of the benefit

or a certain sum, e.g. £3 10s. per yard of

frontage to the street, at the option of the

Authority. In such cases an appeal may be given

to arbitration as to the value of the benefit (East

Birmingham, clause n).

(b) The Lay-out and Construction of Streets by

Private Persons.

It may be provided that whenever a landowner

submits plans for any street the Authority may
require any owner of any land the development

of which will be affected by the construction of

the proposed street to furnish plans and particulars

showing generally a scheme for the development

or laying out of his land (East Birmingham,

clause 9 ; Liverpool Act, sec. 4 ; compare Ruislip,

clause 22). Such a provision is, of course, one of

the greatest practical importance (see Chapter III,

paragraph 5 (a), above).

It may, moreover, be provided that, subject to

a right of appeal to Petty and ultimately to

Quarter Sessions, the Authority may prescribe

the site, width (say, not exceeding 60 feet, ex-

cept by agreement), the method of construction,

turning and crossing places, etc., of streets to be

constructed by private persons ; though it may
be that the Authority may have to pay for any

requirements made by them in excess of a scale

specified in the scheme (East Birmingham, clause

7, b ; Liverpool Act, sec. 6). The Ruislip Scheme,

on the other hand, merely provides for specified
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relaxation of b3^-laws in specified circumstances,

as explained above {Ruislip, clauses n, 12, 13,

and 14). It also provides, as regards certain streets

shown on the map accompanying the scheme,

that the Authority may, subject to certain notices,

make any of the streets for the construction of

which private persons are liable, and charge the

cost as for private street works {Ruislip, clause

16). Furthermore, the landowners have the right

to call on the Authority to construct the wider

streets which the Authority is liable to construct

{Ruislip, clause 17). And where the width of

the carriage-way exceeds 40 feet the Authority

must bear a proportion of the cost of the private

street works (Ruislip, clause 5).

What has been said as regards the width of

streets applies also to width of a carriage-way

{compare Liverpool Act, sec. 7).

(c) Grass Margins, Trees, and other Incidental

Matters.

The scheme may empower the Authority to

require the laying out of grass margins, the planting

of trees, the making of approaches, embankments,

bridges, etc., the paving of footpaths, and similar

matters (East Birmingham, clauses 7 b, 8, 10, 13,

and 14 ; Ruislip, clause 9 ; Liverpool Act, sec. 17).

(d) Stopping-up and Diversion of Highways.

It has already been pointed out that the stopping-

up and diversion of highways is, apart from a

town planning scheme, a complicated and trouble-

some business. In a town planning scheme a
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single clause may provide that a highway is closed

or diverted either as from the date of the scheme,

or as from the date when some new proposed

road is opened for traffic . The Authority may
reserve rights in regard to sewers, gas and water

mains, electric wires, etc., and it may be provided

that the Authority shall do all things necessary

for transferring to the new streets or for abandon-

ing the sewers, pipes, wires, etc. (East Birmingham

clause 16 ; Ruislip, clause 28).

(e) Street Widening by Prescribed Line.

In the East Birmingham Scheme street widenings

are provided for in the same way and in the same

clauses as if they were new streets (East Birmingham,

clause 4). But clause 6 of the Ruislip Scheme

prescribes a line beyond which buildings may not

be constructed or reconstructed, and the Authority

is empowered to widen the streets up to the pre-

scribed line as occasion arises.

(/) Maintenance of Streets.

A scheme may provide for the maintenance by
the Authority of streets commenced or constructed

by them, and for the taking over by the Authority

of private streets when a certain percentage, say

75 per cent., of the frontage to the street has been

built up to (East Birmingham, clause 12 ; compare

Ruislip, clauses 10, 15).

(g) Building Line.

The maps deposited with the scheme may show
building lines, and the scheme may stipulate
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that, where no building line is shown, the Authority

may determine the building line whenever building

plans are submitted to them for approval, pro-

vided that the building line shall be not less than

a certain distance, say 36 feet, nor, except by
agreement, more than a certain distance, say

41 feet, from the centre of the street. The cross-

sections for streets of any type deposited with

the scheme may also show building lines which

may not be altered except by leave of the Authority

{East Birmingham, clause 7 ; compare Liverpool Act,

sec. 9). The complicated provisions of the Ruislip

Scheme as bearing on building lines has already

been referred to (Ruislip, clauses 37 to 44).

7. Buildings.

Apart from the structural requirements which

may be enforced by by-laws, which may be supple-

mented by additional requirements of the scheme

(compare, e.g., Ruislip, clauses 53, 54, 55), and

apart from the observance of building lines which

have already been referred to, a town planning

scheme may deal with buildings by

(a) allocating particular sites for particular sorts

of buildings
;

(b) limiting the number of dwelling houses to

the acre, requiring breaks in buildings and other-

wise securing air space ; and

(c) even to some extent controlling the architec-

tural character of buildings.

Omitting from consideration, for the moment,

provisions as regards the last of these matters,

and also postponing for the present the considera-
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tion of lands appropriated for purposes of the

scheme, such as streets, playgrounds, allotments,

etc., it is to be observed that buildings may be

controlled in two ways of which (I) the Ruislip

Scheme and (II) the Birmingham Schemes are

typical.

(I) (a) By the Ruislip Scheme definitions are

given of the expressions " Public Building," "Build-

ing of the Warehouse Class," "Domestic Building,"

and " Dwelling House " (Ruislip, clause 1) ; and

it is provided that only " Buildings of the Ware-

house Class " may be built upon certain areas and

that shops and business premises are forbidden

except on certain areas, parts of which are confined

exclusively to shops and business premises, other

sites being confined exclusively to private dwelling

houses (Ruislip, clause 52).

(b) The restriction of the number of dwelling

houses to the acre is provided for by defining

areas in which different rates (four, six, eight, or

twelve houses to the acre) is to prevail. These

areas are divided by the map attached to the

scheme into five acre squares, each of which, in

so far as it belongs to the same owner, is a " land

unit," to which the appropriate rate is applied

according to the colouring of the area occupied

by the square ; the Authority having power to

add adjoining land units belonging to the same
landowner and make them into a single land unit,

provided that it does not exceed seven acres in

all (Ruislip, clause 49).

The words " land unit" are also used, though the

system of making up the unit is different, in the
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East Birmingham Scheme (clause 17), but the

expression is dropped in the North Yardley and

later schemes. Clause 19 of the Chesterfield

Scheme, approved on September 4, 1916, is

specially worth studying on this point.

But whatever words are used, the idea of the

land unit is indispensable to town planning, and as

it is often misunderstood, a few words should be

said on the subject.

Suppose fifty acres of land included in a town

planning scheme is coloured grey and a provision

made that the number of houses in the area so

coloured is not to exceed an average of ten to

the acre. It is obvious that if five hundred houses

were built on ten acres, and the remaining forty

acres left vacant, the requirement would have

been fulfilled, though the purpose of the scheme

would not have been accomplished. Of course,

this extreme case could be, and indeed is, provided

against by a clause that " the number of dwelling

houses on any one acre shall not exceed twenty
"

(e.g. East Birmingham, clause 17, c i). But the

fifty acres in question may belong to a dozen

owners, owning lots varying from half an acre

to twenty acres, and although flexibility is neces-

sary in the interest of all, equity requires that

if an owner wants the benefit of putting houses

rather thickly on part of his land he must pay

the price by a diminution of the number of houses

he may put on the rest of it.

A " land unit " is, then, a specific piece of land

to which the appropriate rate of houses to an

acre is applied ; and is generally either the whole
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of the land belonging to the same owner within

the prescribed area, or each five acres or so of

land belonging to the same owner in the area, or

such portion of land as an owner desires to develop

and in respect of which he submits plans. In any

event the amount of land used as streets or open

spaces which may be included in the land unit

must be determined by the scheme (East Bir-

mingham, clause 17 (b) ; Ruislip, clause 49 (c),

(d), and (e)) ; and in any event the unit, unless

marked on the map deposited with the scheme,

must be defined on plans as ordered and fixed by
the Authority (e.g. East Birmingham, clause 17
(in)).

(II) Turning now to the general system for deter-

mining the character and number of buildings

which is exemplified by the North Yardley Draft

Scheme as contrasted with the Ruislip Scheme.
(a) In the North Yardley Draft Scheme the only

relevant definition is that of " dwelling houses
"

as " houses, other than flats, designed for private

occupation only by not more than one family,

together with such outbuildings as are reasonably
required to be used or enjoyed therewith." Any
other buildings are called " special buildings."

The North Yardley map does not exhibit the
variety of areas just described under the Ruislip

Scheme. The area where dwelling houses are
restricted to twelve to the acre is coloured light

grey
; and the area where the average limit is

fifteen is coloured medium grey. No type of

building is exclusively confined to any particular

area, but about half the medium and about half
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the light grey areas are hatched blue, and factories

are excluded from the area so hatched. This

leaves a very wide range of discretion to the

authority, who, provided that factories are kept

off the blue hatching, may authorize any kind

of building wherever it happens to be appropriate.

The scheme also authorizes the Authority to make
agreements with any landowner, or group of

landowners, declaring particular sites to be allo-

cated solely as a factory area.

(b) As regards restriction of the number of houses

the expression "land unit" is not used; but when-
ever a plan for buildings is submitted, whether by a

single owner or by two or more owners of adjoining

lands in combination, the plan must show the

land " upon or in connection with which such

buildings are to be erected," and this is described

as " the building land." The Authority then

makes an order sanctioning the number and position

of the buildings of various kinds authorized by
them to be erected upon such land ; but in so

doing they must not, except as regards fractions,

exceed the rate of dwelling houses appropriate to

the colouring of the land on the map deposited

with the scheme. And when " special buildings
"

are authorized, " the number of dwelling houses

that might otherwise have been sanctioned on

the building land shall be reduced by such number
as in the opinion of the Authority represents the

equivalent value in dwelling houses of such special

building." When the building land is partly, but

not exceeding fifteen acres, on light grey land, and

partly, but not exceeding fifteen acres, on medium
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grey land, then the two portions, if adjoining,

may be added together, and, so long as the above

provisions are observed, the Authority may consent

to sanction the combined number of houses for

the whole land. Before sanctioning " special

buildings " public notices must be given by adver-

tisement, and any person aggrieved by the giving

or withholding of its sanction by the Authority

may appeal to Petty Sessions, with a further

right of appeal from Petty Sessions to Quarter

Sessions.

An order in all the above matters binds the

land, no matter to whom it passes, but the Authority

may " revoke, alter or amend " the order.

All the above provisions occur in the long and

rather complicated clause 17 of the North Yardley

Draft Scheme. The provisions in clause 17 of the

East Birmingham Scheme are very similar.

As regards breaks in buildings there is a pro-

vision both in the East Birmingham and in the

North Yardley schemes that without the sanction

of the Authority not more than eight dwelling

houses may be built under one continuous roof,

and there must be a space of at least six feet

between the blocks. But a space of four feet may
be allowed when the blocks do not exceed five

houses. A landowner may not build a block of

more than four houses nearer than three feet

from the edge of his property unless it abuts on

land not likely to be used for building and the

Authority gives its written consent (East Bir-

mingham, clause 18). There is also a general

provision that no house must be built so as to

11
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stop or impede ventilation of any other house

or to make it unhealthy (clause 19).

(c) So far nothing has been said of the much-

debated question as to control of the architectural

character of buildings by a town planning scheme.

The advantages and dangers of such control are

obvious to all. A large landowner or society

developing its own estate, whether for purely resi-

dential purposes or as a model settlement, pays

the greatest attention to architectural features
;

and in an ordinary common law building scheme

it is very usual to provide that houses built on

certain sites must be of a certain value. The

matter was discussed at a meeting of the Town

Planning Institute on March 7, 1919, when a

paper on the subject was read by Mr. F. M. Elgood.

It is quite possible that if a first-rate architect

were employed by the promoters of a town plan-

ning scheme his influence and advice might secure

admirable results owing to the excellence and

appropriateness of his suggestions, without the

use of compulsion of any kind.

There has been no legal decision as to what

exactly is meant by the expression " character

of buildings " as used in the Town Planning Act,

but it is an inference from the action of the Local

Government Board in the Ruislip Scheme that it

includes architectural character. Indeed, perhaps

all that can be definitely said on the subject is

that the Local Government Board sanctioned the

following clause (56) in that scheme :

—

" If, having regard to the nature and situation

of the site of any building or buildings proposed
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to be erected or altered, or to the character of any

buildings erected or in course of erection in the

neighbourhood of such site, the Council are of

opinion that the character of the building or build-

ings proposed to be erected or altered would be

injurious to the amenity of the neighbourhood,

whether on account of the design or the undue

repetition of the design or the materials to be

used, the Council may require such reasonable

alterations to be made in regard to the design or

materials as they may think fit, and may require

the plans to be amended accordingly.

" If any dispute or difference shall arise between

the Council and any other person as to the require-

ments of the Council under this clause, the same
shall be referred to a single arbitrator to be

appointed by the President of the Royal Institute

of British Architects on the application of the

Council or such other person. The decision of

the arbitrator so appointed shall be final and
conclusive, and the reference to arbitration shall

be deemed to be a reference under the Arbitration

Act, 1889.
" For the purposes of this clause any person

submitting plans for the erection or alteration of

any building shall furnish to the Council all such

plans and particulars as may be reasonably required

by the Council."

This is, so far as I know, the furthest that the

Local Government Board have gone up to the

present time, and no doubt their action in future

will be guided by experience.

It is perhaps worth adding here clause 7 (e)
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of the North Yardley Draft Scheme, which runs

as follows :
" The Authority may sanction the

erection of a group of buildings which, for the

production of an architectural effect, shows the

frontage of such buildings partly in front of and

partly behind the building line prescribed, provided

that the frontage is not at any point more than

five feet in front of the building line, and the

portion of the frontage behind the building line

is so designed as to give an unbuilt-on area at

least equivalent to that taken by the portion of

the buildings in front of the building line."

Section 18 of the Ancient Monuments Act, 1913,

empowers Councils to relax by-laws when it appears

that in consequence of such by-laws " the erection

of buildings of a style of architecture in harmony

with other buildings of artistic merit existing in

the locality is impeded."

What may be called the " architectural

"

duties of local authorities in preparing housing-

schemes have been already referred to (see above,

Chapter II, paragraph 19.)

8. Lands.

The heading " lands " is one which is very

familiar to any one who has to do with Bills in

which parliamentary powers are sought for the

acquisition or use of land. And the setting apart

of lands not only for streets but for playing fields,

parks, open spaces, public buildings, allotments,

and so forth is obviously of the first importance

in a town planning scheme.
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But the Lands Clauses of a town planning scheme,

notwithstanding their importance, are generally

very short and simple. This is due to the fact

that the map defines the particular lands required

for the scheme and the various purposes for which

they are set apart ; and the Town Planning Acts,

together with the incorporated and modified Lands
Clauses Acts, prescribe all that relates to the acqui-

sition of land. Thus the whole matter may be

dealt with in a single clause, of which the following

is typical :

—

" The following lands shall be deemed to be set

apart for the purposes of this scheme, viz. :

—

" (a) Parts of enclosures Nos. 85, 86, and 87,

as hatched and edged green on the Map A for

the purposes of playing fields. The lands on the

east side of the area coloured light brown on
Map A, for the purposes of public walks and
pleasure grounds and of effecting improvements
in connection with the River Cole. The Corporation

shall have the like powers in regard to the said

lands when acquired by the Corporation as if the

same were acquired for the purposes of public

walks and pleasure grounds under the Public

Health Acts.
' (b) Any other lands which are shown on the

Map A as set apart for the purpose of this scheme,

including the sites of the new streets described

in clause 4 of this scheme, and of any necessary

slopes or accessory works in connection with such

streets " (East Birmingham, clause 21).

As regards the obtaining of compulsory power
to buy land set apart for a town planning scheme
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and the assessment of compensation therefor, see

below, paragraph n (b).

9. Miscellaneous.

The following miscellaneous provisions contained

in the East Birmingham Scheme are practically

all of them such as might usefully be set out in

general provisions and incorporated by reference.

Prohibition of advertisements interfering with

the amenity of the area (clause 23).

The keeping of private gardens, private open

spaces and private allotments in proper order

(clause 24).

The adjustment of boundaries and exchange of

lands in connection with new streets (clause 25).

The time for claiming betterment (clause 26).

Right of entry to inspect property (clause 27).

Summary procedure against persons breaking

or not observing the conditions of the scheme
(clause 28).

Details of procedure under section 57 of the

Act of 1909 when the Authority has to enforce

execution of the scheme owing to some person

failing in his duty thereunder (clause 29).

Power of the Authority, with consent of the

Local Government Board, to make any agreements

for carrying out the scheme (clause 30).

Suspension of Acts and by-laws so far as such

suspension is necessary for the proper carrying

out of the scheme (clause 31).

Power of the Authority to sell or appropriate

to any purpose approved by the Local Govern-

ment Board any land acquired by them in their
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district for any purpose of the scheme but not

required for that purpose {clause 32).

Power of the Authority to recover by summary
proceedings any expenses due to them from

owners of premises in connection with the scheme

(clause 33).

Right of appeal to Petty Sessions by any person

aggrieved in certain cases where the Authority

(1) delay in the construction or completion of

streets which they are liable to make ; or (2) are

unreasonable in their requirements or dilatory in

their decision as to the width, site, etc., of streets

to be constructed by private persons; or (3) are

dilatory in giving or withholding their sanction

to the erection of buildings in front of the building

line in certain cases where they are authorized

to do so (clause 34).

Appeal from Petty Sessions to Quarter Sessions

(clause 35).

Application of sums paid to the Authority under

the scheme (clause 36).

Service of notices by post (clause 37).

Enquiries by the Local Government Board under

the scheme to be the same as under Section 85

of the Housing Act, 1890 (clause 38).

Any consent given by the Authority to be in

writing duly signed (clause 39).

Any " general provisions " subsequently made
not to apply (clause 40).

The scheme not to affect the use of its land by
a railway company except in the case of the

erection of dwelling houses and in certain other

cases (clause 41).
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The scheme to commence when approved by

the Local Government Board (clause 42).

10. Procedure by which a Scheme is Pro-
moted, Passed, Varied or Revoked, and
Enforced.

Section 42 of the Act of 1919 authorizes every

local authority to decide by resolution (a) to

prepare a town planning scheme with reference

to any land within or in the neighbourhood of

their area ; or (b) to adopt, with or without modifi-

cation, any town planning scheme proposed by
all or any of the owners of such land.

The resolution may be put into effect without

the consent of the Local Government Board unless

it extends to land outside the area of the local

authority. And, as has already been said, the

authority may co-operate with other authorities

and appoint a joint committee with power to act

(Act of 1919, sec. 42, proviso (ii)).

When the scheme has been elaborated and
approved b}' the local authority it is submitted
to the Local Government Board, who may reject

it or approve it with or without modification or

conditions (Act of 1909, sec. 54 (4), as modified

by the Act of 1919, sec. 44).

When approved by the Local Government Board
the scheme has the force of an Act of Parliament
(Act of 1909, sec. 54 (5)), but it may be varied or

revoked by a subsequent scheme similarly pre-

pared and approved, or simply revoked by order

of the Local Government Board on application

duly made (Act of 1909, sec. 54 (6)).
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By section 56 of the Act of 1909, amended by
section 43 and Schedule III of the Act of 1919,

the Local Government Board may make procedure

regulations with respect to the preparation or

adoption of a town planning scheme, including

the procedure consequent on the resolution to

prepare or adopt a scheme, obtaining the approval

of the Board to a scheme so prepared or adopted,

the variation or revocation of a scheme, and any

inquiries, reports, notices, or other matters required

in connection with the preparation or adoption,

or the approval of the scheme or preliminary

thereto, or in relation to the carrying out of the

scheme, or enforcing the observance of the pro-

visions thereof, or the variation or revocation of

the scheme.

Such regulations must provide for

—

(a) Securing co-operation on the part of the

local authority with the owners and other persons

interested in the land proposed to be included in

the scheme by such means as may be provided

by the regulations.

(b) Securing that notice of the proposal to pre-

pare or adopt the scheme should be given at the

earliest stage possible to any council interested

in the land.

(c) Securing that County Councils are fur-

nished with notice of schemes within their juris-

diction and with copies of draft schemes, and
giving them right of audience at public Local

Government Board inquiries relating thereto.

(d) Securing that a local authority, after passing

a resolution, shall proceed with all reasonable
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speed with the preparation or adoption of the

town planning scheme, and comply with any

regulations as to steps to be taken for that purpose,

including provisions enabling the Local Govern-

ment Board in the case of default, or dilatoriness

on the part of the local authority to act in the

place and at the expense of the local authority.

(e) Dealing with the other matters mentioned

in the 5th schedule of the Act of 1909. The
schedule referred to gives the headings or out-

line of the regulations.

It is not worth while going into the details of

the regulations which have been issued, for the

nature of the matters with which they deal are

indicated by the powers under which they are

made. They resemble Standing Orders relating to

Private Bill or Provisional Order Procedure, and

regulate the giving of notices and advertisements,

the deposit of plans, the hearing of objections,

and so forth. They are easily obtained, and

the new Regulations may be expected before

long.

The Act contemplates the possibility of land-

owners promoting a scheme for adoption by the

authority, and, if the authority unreasonably

refuses to adopt it, the Local Government Board

may compel its adoption, or adopt it themselves

(Act of 1909, sec. 60). In practice I do not know
that any of these things have occurred, but if

landowners want an authority to promote a scheme,

as sometimes happens, the fact that such powers

exist may be of assistance to them. And the

powers are not confined to landowners, for under
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the same section the Local Government Board,

if satisfied on " any representation " that the

authority are not taking action when they ought to

do so, may after local inquiry compel them to do so.

And now under the Act of 1919, sec. 47, the

Local Government Board may of its own initiative,

when satisfied, after holding a public local inquiry,

that a town planning scheme ought to be pre-

pared, order the local authority to prepare one
;

and such an order has the effect of a resolution

to that effect, and if the authority do not proceed

with due expedition the Local Government Board

may, under the same section and under regulations

made under section 43 of the same Act, themselves

take action at the expense of the authority ; or,

in the case of an urban district of under 20,000

population or of a rural district, empower the

County Council to do so.

It is, moreover, the duty of every Borough and

Urban District Council where the population

exceeds 20,000 and, if so ordered by the Local

Government Board, any other authority, to pre-

pare and submit to the Board before January

1926 a town planning scheme for all land

within their jurisdiction in respect of which a

town planning scheme may be made under the

Act of 1909, and such schemes must deal with

all such matters as may be determined by regula-

tions to be made by the Local Government Board

(Act of 1919, sec. 46).

As regards the enforcing of a scheme, the

responsible authority has abundant power under

section 57 of the Act of 1909, sometimes supple-
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merited by additional powers contained in the scheme
(see paragraph 9, above), to see the scheme carried

out by pulling down any new building or work
executed in contravention of the scheme, and by
executing, at the expense of the person in default,

any work which is so delayed as to prejudice the

scheme. The responsible authority may be com-
pelled by the Local Government Board to execute

these powers (Act of 1909, sec. 61 (2)). And the

Local Government Board may in the case of default

or dilatoriness themselves act, or, in the case of

urban districts of less than 20,000 population

or of rural districts, authorize the County Council

to act in the place and at the expense of the

local authority (Act of 1919, sees. 47 and 43).

11. The Expense of a Scheme.

The expense of a scheme falls under three

heads :

—

(a) The expense of preparation and promotion.

(b) The cost of buying land and executing works.

(c) Compensation to landowners for injurious

affection, reduced by claims for betterment.

(a) The cost of preparing and promoting the

scheme is charged on the General District Rate

(Act of 1909, sec. 65 (2)).

The amount of these expenses is relatively

small, and considering that the matter is one

requiring very special knowledge, that the amount
involved is often large, that a good scheme is

both satisfactory and profitable, whereas a bad

scheme is permanently unsatisfactory and bad
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business for all concerned ; considering all these

things, it is a remarkable fact that local authorities

do not always take the expert advice of an archi-

tect, or rather town planner, just as they take

that of a parliamentary draftsman.

Of course the officials of a local authority are

often highly efficient and confident in their work
and venturesome for new undertakings ; there

are also sure to be some members of the council

who " have great taste." But town planning is

a very special business; the risk of the scheme
falls on the locality at large, and the effects of

it are permanent. First-rate skilled advice is

already available, the cost of it is relatively negli-

gible, and the value of it incalculable ; it need

not be followed, but if it were always sought and
considered we should not hear Sir J. Tudor Walters

say in the House of Commons that " he had had
schemes submitted to him that had made his

hair stand on end " (Times, May 16, 1919).

(b) The second item of expenditure is for land

and works. Before the Acquisition of Land
(Assessment of Compensation) Act, 1919, the

compensation for land required for a town planning

scheme was less than if the land were required

for ordinary public purposes, and this provoked
attempts, which the Local Government Board
resisted, to promote town planning schemes in

order to get land cheap. But now, the assessment

being the same in all cases, this inducement to

promote town planning schemes no longer exists.

By section 60 of the Act of 1909 the acquisition

of land for town planning was put on the same
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footing as urban land required for Part III of

the Housing Act, 1890 (as to which see Chapter II,

paragraph 21, above). Assuming, as I do, that

Parts I and II of the Act of 1909 are not the

same enactment, the amendments effected by
section 11 of the Act of 1919 do not apply to land

required for town planning (Act of 191 9, sec. 11

(4)). Disputed compensation will be assessed under

the Assessment of Compensation Act, 1919 (see

below, Chapter VII).

(c) As regards compensation for property inju-

riously affected by the scheme and claims for

" betterment " special provisions are contained

in sees. 58, 59 of the Act of 1909 as amended
by sec. 45 and Sched. Ill of the Act of 1919. The
effect of these provisions is as follows :

—

(i) No compensation for any provision in any

town planning scheme which might have been

enforced by by-law (Act of 1909, sec. 59 (1)).

(ii) No compensation for any provisions in a

town planning scheme prescribing the space about

buildings or limiting the number, height, or

character of the buildings if the Local Government

Board consider such provisions reasonable in the

circumstances (Act of 1909, sec. 59 (2) ; Act of

1919, Sched. III).

(hi) No compensation to be claimed in respect

of the same matter or thing, both under the scheme

and also under any other statute (Act of 1909,

sec 59 (3)).

(iv) No compensation for any contract made or

building erected, or other thing done after the

resolution of the authority to prepare or adopt
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a scheme, has been passed and become effective,

unless it is done in pursuance of a contract made
before that time or unless the Local Government
Board by general or special order authorizes the

works or development to proceed (Act of 1909,

sec. 58 (2) ; Act of 1919, sec. 45 and Sched. III).

Before the Act of 1919 the effect of promoting a

scheme was to " sterilize " development from the

time of the authority's first resolution, but now
that the Local Government Board can authorize

development to proceed without any loss of claim

by those who are developing the land this rather

serious obstacle is surmounted.

(v) Where property is increased in value owing

to the making of a scheme the Authority may
claim from the person whose property is so in-

creased in value one-half of the " betterment
"

(Act of 1909, sec. 58 (3)).

(vi) Any question as to compensation or better-

ment is, failing agreement, to be determined by
a single arbitrator appointed by the Local Govern-

ment Board (Act of 1909, sec. 58 (4)). But now
under the Acquisition of Land (Assessment of Com-
pensation) Act, 1919, where the land is authorized

to be taken compulsorily the question of disputed

compensation is referred to arbitration under
that Act.

(vii) When a town planning scheme is revoked

any one who has incurred expenditure for the

purpose of complying with the scheme is entitled

to compensation in so far as such expenditure

is rendered abortive by the revocation (Act of

1909, sec. $8 (6)).
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12. Practical Observations—" Ward
Planning."

Although not properly within the scope of this

book, one or two practical observations may
perhaps be added.

The expression " Town Planning " suggests the

planning of a town, but, as has already been pointed

out above in paragraph 4, the area of a town is

for some purposes insufficient. This difficulty is,

however, as regards the most important matter

of through communications, met by the Ministry

of Transport Act, which for that purpose makes

the whole country to some extent a single unit.

There are, on the other hand, certain pur-

poses for which a town is too large, and owing to

the scope of the Town Planning Act schemes in

fact include only comparatively small undeveloped

areas.

But as this book deals with the whole question

of town planning and town improvement, I am
tempted to touch on a question as to the relation

of town planning to town life which appears to

be one of far-reaching importance.

Town life has its obvious advantages and attrac-

tions, but social life in a town is apt to be specialized

and to lack the wholesome and natural range

which one associates with life in a village, where

people of all classes and all kinds are thrown into

contact with one another and to some extent all

know one another from birth up. Indeed, in the

old days of public baptism one might say that

every child born in the parish was explicitly taken
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into the corporate life of the place with the good

wishes of the community.

London is altogether too large ; but in Edinburgh

and the great provincial towns the leading people,

whatever their views or occupations or sympathies,

have the great advantage of being thrown into

inevitable contact with one another. The great

bulk of the population, on the other hand, are

often confronted with the alternative of almost

complete social isolation on the one hand or the

comparative isolation of a clique on the other.

They often choose the former, and realize the

appalling kind of loneliness which is only possible

in a town. Much, or at least something, is done

by clubs, institutes, guilds, friendly societies, trade

unions, educational or religious agencies, and so

forth, but these agencies are themselves sometimes

not much wider than cliques, resembling and

fostering the spirit of Soviets rather than communi-

ties. What seems to be wanted is that the life

of urban neighbourhoods of comparatively manage-

able dimensions, as, for instance, municipal wards,

should acquire something of the nature of a compre-

hensive social life of their own (see, for instance,

an article on the subject by Mr. F. G. D'Aeth in

the Sociological Review for January 1914).

The forces which make for social intercourse

are so subtle, so ancient and personal, that they

might seem to lie beyond artificial control, but

perhaps more might be done than appears at

first sight possible. The living agents are all

important, but no town planning scheme is the

worse for bearing the above considerations in mind.
12
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A library with a good librarian accessible to the

neighbourhood and attractive to all sorts of people

from youth up, parks, playgrounds and facilities

for games and competitions of every kind under-

taken in the best English tradition, and " People's

Palaces," are illustrations of the kind of institutions

which help in the direction alluded to.

Those things are at present unattainable on the

scale suggested, but in districts still undeveloped,

and indeed in all cases, their utility, not only for

purposes of health and recreation, but also as

centres of local social life, should not be over-

looked.

If, for instance, each ward in a town had its

football club and cricket club and chess club, and

library, and park, and secondary school, and tech-

nical institute, and welfare centre, and group of

elementary schools, and so forth, all known by

the name of the ward and belonging to the ward,

something in the nature of natural local intercourse

and sentiment and aspiration might grow up.

Of course local or national bankruptcy is worse

than the lack of these amenities, but when one

thinks of undeveloped areas and of " reconstruc-

tion " in the abstract it is well to have ideals to

work for. And if it should happen, as seems

possible, that people should realize that making

things is better than making work, then there

would no doubt be plenty of money for everything

and plenty of time to enjoy it.
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CHAPTER VI

PRIVATE (LOCAL) ACT OF PARLIAMENT

I. Scope of a private Act. 2. Promotion of a private Bill.

3. The Bill in Committee. 4. Private interests. 5. Illustra-

tion of a private Act. 6. Sir George Murray's Committee.

i. Scope of a Private Act.

There is as regards legal efficiency no difference

between a public and a private Act of Parliament.

Each is equally and in every sense of the word

an Act of the Sovereign Legislature. There are,

therefore, no legal limitations to the provisions

which may be enacted by a private Act.

The fact, then, that by means of a private Act

all things are legally possible is in itself an element

of hope to those who contemplate great schemes.

And, if one looks back upon the past, the record

of achievement by these means cannot fail to be

encouraging to any one whose ambitions are

practicable and reasonable. For, so far as concerns

public improvements and buildings and housing,

and by-laws and plans, and sanitation, and parks

and open spaces, and libraries and baths, and

all other things with which we have been occupied,

including to some extent even town planning

itself, there is hardly a power enjoyed by local

authorities under public statutes which was not

first introduced and tested locally by private Act.
181
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2. The Promotion of a Private Bill.

What happens is this : a particular local

authority feels the lack of some particular power
or desires some particular improvement which
cannot be effected under the general law. The
fact that the want is felt may well be an indication

of vitality and efficiency in the locality that feels

it ; and cities which have taken the initiative

and " shown the way " are justly entitled to

some measure of local pride for having done so.

The council of the town or other district will

thereupon pass a resolution to petition Parliament

for the powers desired, and a bill will then be

prepared in due form by parliamentary draughts-

men familiar with the subject.

But before a petition for leave to introduce

the bill in either House of Parliament is lodged,

the standing orders of that House, and also the

requirements of the Borough Funds Act, will

have to be complied with.

Into the details of parliamentary private bill

procedure it is unnecessary to enter. The standing

orders of both Houses are easily procured from

any bookseller, and they are not very long nor

very difficult. There is a fully annotated section

on the subject by Lord Halsbury himself in

Halsbury's Laws of England, with references

to precedences and forms (Article " Parliament,"

Part V, sec. 5, sub-sees. 1-7). There are such

books as those by May or Clifford. Finally,

inasmuch as no one can promote a bill without

the assistance of parliamentary agents who are
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familiar with the whole business, it is generally

unnecessary for any one else to do more than

follow their advice.

For general purposes it will be enough to know
that plans will have to be made and deposited,

estimates prepared, public notices given, persons

whose lands may be compulsorily required written

to, copies of the bill sent to various government
departments concerned and to local authorities

who are affected, and special meetings of the

council held, in accordance with the Borough
Funds Act, and resolutions passed as therein pre-

scribed in favour of promoting the bill.

The petition and bill will now be presented to

Parliament, and an examiner, appointed for the

House in which it is lodged, will satisfy himself

that the necessary requirements have been com-
plied with. If the)7 have, well and good ; but if

there has been failure in any particular it will

not be for the examiner, but for a committee of

the House, to say whether the requirement may
be dispensed with.

The question as to which bills are to be intro-

duced into each House is determined not by the

promoters but by agreement between officials of

both Houses. The kind of bill with which we
are concerned is generally introduced in the

Commons.
If any one desires to oppose the bill he will

present a petition to be heard in opposition, and
his right to be heard will be determined in the

Commons by a " locus standi " committee or in

the Lords by the committee who hear the bill.
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The first reading is purely formal. At the

second reading it appears whether the bill is

opposed, and the committee to which it is com-
mitted depends partly on the nature of the bill

and partly on whether it is opposed or unopposed.

The class of bill with which we are here concerned

is referred to a committee of members specially

conversant with local government, of whom four

are a quorum and five generallv sit to hear the

bill.

Between the time when a petition and bill are

presented and the time when a bill is heard by
the Committee many things may have happened.

Opponents who " oppose for clauses " (that is

to say, who oppose a bill not to procure its rejec-

tion, but in order to procure the insertion of

clauses for their own protection or emolument),

may have been satisfied by terms offered to them
by the promoters. Defects may have been dis-

closed in the bill or additional powers sought.

The promoters may therefore have petitioned for

the insertion of additional provisions in the bill,

and the additional provisions may have passed

the examiner. It thus becomes necessary that

the committee should be furnished with a " filled-

up " copy of the bill, that is to say a copy in the

shape in which it is finally promoted. The}' may
also have received a report from the Local Govern-

ment Board or other Government Department to

whom the bill may have been submitted.

Before a bill comes to Committee it has to pass

many ordeals, and after it leaves Committee it

runs certain risks of rejection by the House from
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which it is committed, as well as the risks which

it will incur in the other House through which it

will have to pass ; but in most cases it is the

Committee stage in the House in which a private

bill is introduced which is the most important

stage. We shall do well, therefore, to consider

the Committee hearing with some attention.

3. The Bill in Committee.

It has already been pointed out that a private

bill is promoted because some particular need

has been felt or improvement required. Before

a public bill is promoted it is not unusual that

there should have been a report either by a Royal

Commission or by a Government Department,

and for the purposes of such a report evidence

may be taken. In the case of a private bill it is

during the Committee stage that evidence is heard.

Indeed the Committee stage to an ordinary on-

looker resembles nothing so much as the trial of

an action by a court of justice. The case of

promoters, as well as that of opponents, is opened

by counsel, and witnesses are called on each side

who are examined and cross-examined and

re-examined. If the bill is unopposed, the pro-

moters will still have to prove their case just as

a plaintiff in an undefended action has to do.

A peculiar feature of the procedure is that,

before the clauses are discussed in detail, the

preamble of the bill must be proved; that is to

say, the Committee must be satisfied that they

approve of the bill in principle ; in other words,
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the second reading in Parliament having been a

formality, the Committee proceedings begin by
what in substance is a second reading in Committee.

Then the details are considered, expense, private

interests, compensation, and so forth.

Any one familiar with English public life will

see how congenial all this is to the temperament
and traditions and greatness of the English

character as we have known it. The law having

failed to supply a remedy for an abuse, or a

facility necessary for an improvement, all interested

parties are notified, the circumstances and the

reasonableness and practicability of the proposed

remedy are proved by testimony, all private

interests are safeguarded, and the facilities are

granted. If they prove successful, and similar

facilities are required in other localities, a public

bill follows, giving appropriate powers to appro-

priate authorities as a provision of general law.

4. Private Interests.

When private interests are not violated this is

easily done, but when land is to be taken by

compulsion Parliament has, until lately, always

required that its own direct authorization is

necessary in each case, and many private Acts

have been and are necessitated by this very cause.

When a public authority has under the general

law every power necessary for action except that

of compulsory purchase, some alleviation is afforded,

as has been already stated, by Provisional Order

Bills. For in that case evidence is taken at a
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local inquiry held by government officials, and

the proceedings in Parliament are correspondingly

shortened. Of course the cost and trouble of

promoting a Provisional Order, though less than

that of promoting a Bill, are still considerable
;

and if a council is already promoting a bill for

various purposes, called an " Omnibus Bill," it

is less trouble to promote one or two extra clauses

in the bill than to promote a separate Provisional

Order.

5. Illustration of a Private Act.

Partly as an illustration of a private Act, but

chiefly on account of the valuable town planning

clauses which it contains, I have printed as an

appendix to this book the Liverpool Corporation

(Streets and Buildings) Act, 1908, as amended
by the Liverpool Corporation Act, 1913.

It will be noticed that the preamble, as required

by the Private Bill Standing Orders, discloses

the object of the Act and the necessity for it,

and states that the requirements of the Borough

Funds Act have been complied with. If the Act

had been made in order to carry out agreements,

and had involved expenditure on works and the

taking of lands, the preamble would also have

stated the nature of such agreements, the estimates

of expenditure, and the deposit of plans and sections

and of a book of reference with the names of the

owners, lessees, and occupiers of the property to

be acquired. But as the Act merely contains

what are in effect town planning provisions

applicable to the whole city, these recitals, which
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are so common in private Acts, do not occur.

The Act is an excellent illustration of the kind of

provisions which might be made by the Local
Government Board as general provisions under
the Town Planning Act for incorporation in town
planning schemes.

6. Sir George Murray's Committee.

In concluding this chapter a word should be
said as to the report of the Committee (issued

on the 6th of February, 1918, Cd. 8982) appointed
under the Ministry of Reconstruction to consider

the simplification of obtaining parliamentary power
for the execution of public works.

Their recommendations are in effect as follows :

—

(a) Legislation should frequently be introduced
conferring on local authorities generally such
powers as have been conferred on particular

authorities by private Act and found to be generally

useful. The " Clauses Acts " should be reviewed
and brought up to date from time to time.

(b) Local Acts should be consolidated.

(c) and (d) The Provisional Order system should

be extended to the compulsory acquisition of

water rights and similar matters, for which special

private Acts are now necessary.

(e) The power of the Government to make
orders not requiring confirmation by Parliament

should be extended. It is pointed out that

parliamentary confirmation seems unnecessary
when such orders are made by the appropriate

department of State and are unopposed and brought
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to the notice of Parliament. This book affords

many illustrations of this extended power of

government departments to make orders having
the force of law, and which formerly required

parliamentary confirmation, e.g. Housing Schemes.
And the process is growing rapidly, and is not

confined to cases where opposition is absent.
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CHAPTER VII

THE LANDS CLAUSES ACTS,

COMPENSATION AND BETTERMENT

i. Acquisition of land. 2. Compulsory purchase of land. 3. Assess-

ment of compensation under the Lands Clauses Acts, (a) The

Tribunal. (6) The amount of compensation. (c) Vari-

ations in special cases. 4. Assessment of compensation under

the Assessment of Compensation Act, 1919. (») The scoPe of

the Act. (b) The Tribunal, (c) The amount of compensa-

tion. 5. Betterment.

i. Acquisition of Land.

Such a large proportion of private Acts and also

so many of the public Acts with which we have

been concerned incorporate, with or without

modification, the Lands Clauses Acts, that their

nature and effect must be shortly described.

Whenever land is required there are many

things that may have to be specially provided for.

To begin with, a Corporation or Company only

enjoys such powers as have been conferred upon

it by law. Thus the powers of a Town Council

are those which are specified in the Municipal

Corporation Acts and a number of other Acts

conferring powers on Town Councils ; and because

it is also an Urban Sanitary Authority it also

enjoys the powers conferred on such authorities

by the Public Health and other similar Acts.

13
I9»
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None of those powers would, so far as I know,

enable it to acquire land for an aerodrome. If,

therefore, a Town Council wish to buy land for

that purpose, then, although the proprietor of

the site had a good title of fee simple in possession

and were willing to sell the land for a price which

the Council were willing to pay, it would still be

necessary for the Corporation to get power from

Parliament to buy the land. If, on the other

hand, the Council wished to buy land for a purpose

which is authorized, e.g. a park, or a school, or

a street, then in the circumstances above supposed,

namely, a willing vendor with a good title, no

further difficulty need arise. This, however, is a

case which does not always happen, and it is

therefore necessary to provide for all sorts of

contingencies. Thus the owner of the land which

is required may be under a disability, or not to

be found, there may be many interests in the

land, the land may be under lease or mortgage,

it may be common land, or again the land which

a vendor may alone be willing to sell may be more

than the Council require, rent charges may have

to be released, rates and taxes adjusted, and so

forth.

The clauses of the Lands Clauses Acts dealing

with these and kindred difficulties are provisions

of general application and utility, and it is outside

our present purpose to do more than refer to them.

They are sharply distinguished from the clauses

giving power " with respect to the purchase and

taking of lands otherwise than by agreement,"

often called " compulsory purchase."
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2. Compulsory Purchase of Land.

The main provisions as regards compulsory pur-

chase under the principal Lands Clauses Act
'
of

1845 are contained in sections 16-68 of that Act

as amended by subsequent Acts.

The procedure begins by what is commonly

called " notice to treat " (sec. 18) ;
that is to say,

the promoters serve notices on all parties interested

in the lands, specifying exactly which lands they

require, and stating that they are willing to treat

for them. The notices to treat also require the

parties to state their estates or interests in the

lands and the claims made by them in respect

thereof. If within twenty-one days any party

fails to reply or does not come to terms, then the

compensation is disputed (sec. 21).

When land is required for public purposes the

provisions of the Lands Clauses Acts as regards

the assessment of disputed compensation are

practically superseded by the Acquisition of Land

(Assessment of Compensation) Act, 1919, herein-

after called the Assessment of Compensation Act,

and even before that Act they had been greatly

modified by particular Acts prescribing some par-

ticular method of assessing compensation when

the land was required for some particular purpose,

e.g. a town planning scheme. But the provisions

of the Lands Clauses Acts remain the normal

method for assessing compensation when land is

not taken by a public authority ; and even when

it is so taken the provisions are not repealed but

only superseded in so far as they are inconsistent
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with the later Act. It is therefore necessary to

state shortly what those provisions are.

3. Assessment of Compensation under the

Lands Clauses Acts.

(a) The Tribunal.

And first as to the tribunal by which the com-

pensation is assessed.

If the claim is £50 or less, it is assessed by two

Justices (sees. 22, 24). If it is over that amount,

it is assessed, at the option of the claimant

(sees. 68, 23), either by a jury summoned for the

purpose (sees. 38-57) or by arbitration (sees.

25-37)-

In the early days assessment by a jury was

common, but the valuation of land is a technical

business
%
expert witnesses differ widely in their

opinions, and it has been found more satisfactory

to go to arbitration, which is now the general

practice. It is usual for the parties either to

appoint a single arbitrator, who is expected to act

impartially, or each party appoints an arbitrator,

who, in fact, generally takes a view favourable

to the party who appoints him, and the two

arbitrators appoint an impartial umpire.

(b) The Amount of Compensation.

Next as to the claim.

" In estimating the purchase money or compensa-

tion to be paid . . . regard shall be had . . .

not only to the value of the land to be purchased

or taken . . . but also to the damage, if any,
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to be sustained by the owner of the lands by

reason of the severing of the lands taken from

the other lands of such owner, or otherwise injuri-

ously affecting such other lands, by the exercise

of the powers of this or the special Act, or any

Act incorporated therewith."

These crucial words in section 63 of the Act

of 1845, and the construction which has been put

upon them, make claims of two kinds: (1) when

land is purchased from the claimant, and (2)

when it is not taken, but only injuriously affected.

In both cases the date and hour when notice to

treat is served determines the time as at which

claims must be based,

(1) When land is taken, (a) the land itself, or

the interest of the claimant therein, is valued on

a trespass basis, all its uses and possible uses to

him being taken into account, and (b) compensation

is made for injury to his other lands, or his interests

therein, either owing to their being severed from

the. lands taken or owing to their being injuriously

affected, whether by construction of the under-

taking or by the use to which the lands taken

will be put.

(2) When land is not taken from the claimant,

he must base his claim upon the damage done to

his interest in land by the execution of the works,

and the amount to which he is entitled as compensa-

tion is the amount to which he would have been

entitled in an action for damages if the promoters

had been mere wrongdoers acting without authority.

It is impossible to put into a few words the

exact effect of a great number of cases that have
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been decided, but this short statement is sufficient

for present purposes.

In addition to the above sums it is usual to add

a certain percentage, generally 10 per cent., to

the amount of the compensation on account of

the purchase being compulsory.

(c) Variations.

It has already been said that before the passing

of the Assessment of Compensation Act the pro-

visions of the Lands Clauses Acts were frequently

supplemented or varied when land was required

for public purposes under various Acts. And as

in the past, so in the future they will no doubt

be varied in private Acts and in cases not covered

by the new Act.

These variations, apart from minor matters,

have related to the constitution of the tribunal

and to the amount of the compensation.

In many Acts before the Assessment of Compen-

sation Act when land was required for special

public purposes under particular Acts it was

provided that the claimant should not have any

option as to the tribunal, but that the disputed

compensation should be assessed by a single

arbitrator appointed by the Local Government

Board or by the Lord Chief Justice or as the

case might be. Also as regards compensation,

deductions have in similar circumstances some-

times been required, e.g. on account of the property

taken being insanitary or for some other reason,

and it has often been enacted that in the circum-

stances no allowance is to be made on account

of the purchase being compulsory.
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4. Assessment of Compensation under the

Acquisition of Land (Assessment of Com-

pensation) Act, 1919.

(a) The Scope of the Act.

This Act applies to any question of disputed

compensation or apportionment of rent where

under statutory authority interests in land or

water rights (sec. 12 (2)) may be acquired com-

pulsorily by any Government Department or by
any local or public authority (sec. 1), and also

to the rent or compensation for land hired com-

pulsorily under the Small Holdings and Allotment

Act, 1908 (sec. 7 (2)).

It does not repeal any other enactment except

in so far as its provisions are inconsistent with

this Act (sec. 7 (1)).

The special provisions as regards compensation

for land taken for the purposes of Parts I and II

of the Housing Acts are not repealed, though

inconsistent with this Act ; and Schedule II of

the Housing Act, 1909, as amended, still con-

trols procedure in such arbitration, except those

of its provisions which deal with the appointment

of an arbitrator and with costs, i.e. paragraphs

4, 5, 29, and 31 (sec. 7 (1)).

(b) The Tribunal and Procedure.

A panel of salaried official arbitrators excluded

from private practice and holding office for a

term determined on appointment is to be ap-

pointed by a reference committee consisting in
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England of the Lord Chief Justice, the Master of

the Rolls, and the President of the Surveyors'

Institute. One of such official arbitrators is

appointed for each arbitration in accordance with

rules made by the reference committee (sec. i),

unless the parties agree to have their case

heard by the Commissioners of Inland Revenue
or some other arbitrator specially agreed upon
(sec. 8).

The arbitration is to be heard in public, only

one expert is ordinarily to be heard on each side,

and either side may require a statement of the

amount awarded in respect of any particular

matter (sec. 3).

The acquiring authority may require claims in

respect of various interests in the same land to

be heard together (sec. 4).

The decision of the official valuer on questions

of fact is final, but he may, and if directed by
the High Court must, state a special case for

direction upon any question of law, or make his

award in the form of a special case (sec. 6).

The claimant must state the exact nature of

his interest and give details of the compensation

claimed by him. If he fails to do so, or if he

does not do so in proper time, or if after having

done so he refuses a written offer of a sum not

greater than that awarded by the arbitrator, he

must pay the costs on both sides. If he makes
a written offer to accept the amount, or less than

the amount, subsequently awarded on arbitration,

the acquiring authority must pay the costs of

both sides (sec. 5).
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(c) Assessment of Compensation.

The following provisions apply :

—

(i) No allowance for the acquisition being com-
pulsory.

(ii) The value of land is to be " the amount
which the land if sold in the open market by a

willing seller might be expected to realize," but

the arbitrator may consider all taxation returns

for assessments of capital value made or ac-

quiesced in by the claimant. This provision does

not apply to claims for disturbance or other

matters not directly based on the value of land.

(hi) The value of land is not to be enhanced

by the statutory obligations or special require-

ments of the particular purchaser.

(iv) Deduction is to be made for any increased

value which the land may have owing to any
use of it which is illegal or detrimental to health.

(v) Where there is no market for land for the

purpose for which it is used, and for which it

would be used unless taken compulsorily, compensa-
tion may be assessed on the cost of equivalent

reinstatement (sec. 2).

5. Betterment.

When a local authority by their operations

increase the value of any one's property, it is

sometimes enacted that they may claim from
such person a certain proportion of such increase

in value. This claim is sometimes called a claim

for betterment, and it can only be made under
statutory authority. No provision is made in
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the Lands Clauses Act nor in the Assessment of

Compensation Act for betterment, but the Town
Planning Act affords an illustration of an Act

under which betterment may be claimed (see

above, Chapter V, paragraph n (c) (v)).

The provisions of the Development Act by
which the Road Board might and the Ministry

of Transport may acquire land on each side of

any road which they propose to make in order

that they may reap some of the benefits of their

new road have the same object in view ; and

moreover in an arbitration under that Act,

although betterment is not claimable from any

one who derives benefit, the arbitrator in assessing

compensation has regard to the benefit derived

by the person whose land is taken (see Chapter III,

paragraph 3 (a)).



APPENDIX

LIVERPOOL CORPORATION {STREETS AND
BUILDINGS) ACT, 1908





APPENDIX

LIVERPOOL CORPORATION (STREETS AND
BUILDINGS) ACT, 1908

As Amended and Supplemented by the Liverpool

Corporation Act, 1913, as shown in Italics.

(8 Edw. 7. c. clxv.)

CHAPTER CLXV

An Act for conferring on the Corporation of the a.D. 1908.

city of Liverpool further powers for the better

regulation of buildings the formation of streets

and the laying out and development of estates

within the city and for other purposes.

[21st December 1908.]

Whereas it is expedient to extend the powers

of the lord mayor aldermen and citizens (herein-

after called " the Corporation ") of the city of

Liverpool (hereinafter called " the city ") with

respect to streets and buildings and other matters :

And whereas the objects aforesaid cannot be

effected without the authority of Parliament

:

And whereas an absolute majority of the whole

number of the council at a meeting held on the

eleventh day of December one thousand nine

hundred and seven after ten clear days' notice

by public advertisement of such meeting and of

205
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the purpose thereof in the Liverpool Courier
newspaper being a local newspaper published and
circulating in the city such notice being in addi-

tion to the ordinary notices required for summoning
such meeting resolved that the expense in relation

to promoting the Bill for this Act should be charged
on the city fund and general rate or on such other

funds and rates and in such proportions as the

Corporation shall determine :

And whereas such resolution was published

twice in the Liverpool Courier newspaper and has
received the approval of the Local Government
Board :

And whereas the propriety of the promotion
of the Bill for this Act was confirmed by an
absolute majority of the whole number of the

council at a further special meeting held in pur-

suance of a similar notice on the eighth day of

January one thousand nine hundred and eight

being not less than fourteen days after the deposit

of the Bill in Parliament :

And whereas in relation to the promotion of

the Bill for this Act the requirements contained

in the First Schedule to the Borough Funds Act

1903 have been observed :

May it therefore please Your Majesty that it

may be enacted and be it enacted by the King's

most Excellent Majesty by and with the advice

and consent of the Lords Spiritual and Temporal
and Commons in this present Parliament assembled

and by the authority of the same as follows :

—

Short title.

Extent of

Act.

Interpreta-

tion.

1. This Act may be cited as the Liverpool

Corporation (Streets and Buildings) Act 1908.

2. This Act shall save so far as is otherwise

expressly provided extend to the -city and no

further.

3. In this Act the several words and expres-

sions to which meanings are assigned by the Public
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Health Act 1875 have the same respective mean-

ings unless there be in the subject or context

something repugnant to or inconsistent with such

construction and unless the context otherwise

requires

—

(1) The expression " the Corporation " means

the lord mayor aldermen and citizens

of the city of Liverpool

;

(2) The expression " the city " means the city

of Liverpool

;

(3) The expression " the town clerk " means

the town clerk of the city
;

(4) The expression " the city engineer " means

the officer appointed by the Corporation

pursuant to the Public Health Acts and

therein called the surveyor.

4.— (1) No person shall commence or proceed ^J™™
1

with the formation of a new street or the widening ditions of

of an existing street or the widening or adaptation ^2ts!°
n °f

of any road footpath or way so as to form a new
street otherwise than in accordance with plans

sections and particulars previously approved by

the Corporation nor otherwise than in accordance

with any requirement condition or stipulation

subject to which the Corporation may in exercise

of any authority in that behalf given to them by

this Act have approved such plans sections and

particulars.

(2) Application for any such approval shall be

made to the Corporation in writing and shall be

accompanied by such plans sections and particulars

in relation thereto as may be reasonably required

by regulations issued by the Corporation and any

application made otherwise than in accordance

with such regulations shall be void.

(3) Whenever application shall be made to the

Corporation to approve the formation of a new
street or the widening of an existing street or
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the widening or adaptation of a road footpath or

way so as to form a new street within the city the

Corporation may require the owner of the estate

or lands the development of which will be com-
menced or continued by the formation widening

or adaptation of such street road footpath or

way to furnish the Corporation with plans and
particulars showing the general scheme for the

development or laying out of such estate or lands.

(4) If the Corporation determine that main

thoroughfares or continuations of main thorough-

fares or means of communication between main
thoroughfares in the city or main approaches or

continuations of main approaches or means of

communication between main approaches to the

city (hereinafter in this section called " main
communications ") will be necessary upon such

estate or lands such main communications as so

determined shall be shown on the plans to be

furnished to the Corporation under the last pre-

ceding subsection and the land required for the

formation thereof shall be defined by posts and
rails or otherwise as the Corporation may allow

and dedicated to the public before the formation

or widening of any such street or the widening

or adaptation of any road footpath or way so as

to form such street is commenced or proceeded

with.

(5) Every person who commences or proceeds

with the formation of a new street or the widening

of an existing street or the widening or adaptation

of any road footpath or way so as to form a new
street otherwise than in accordance with the

provisions of this section shall be liable on con-

viction in a summary manner to a penalty not

exceeding twenty pounds and to a daily penalty

not exceeding forty shillings for every day on

which such offence is continued after conviction

therefor.
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5.— (1) For the purposes of this Act a person Commenoe-

shall be deemed to commence the formation of a ^et a°nd°

rm

new street or the adaptation of a road footpath evidence

or way so as to form a new street if he erect a
ereo '

fence or other boundary or lay down lines of

kerbing or level the ground so as to define the

course or direction of an intended street otherwise

than in pursuance of a requirement of the Cor-

poration under the provisions of the last preceding

section or if he form or excavate for the foundations

of a building with the intention or expectation

that such building will be or become a building

abutting on or beside or adjacent to a street to

be thereafter formed.

(2) Every continuation of an existing street

shall for the purposes of the Public Health Acts

and of this Act and of any other Act or byelaw

for the time being in force within the city be

deemed to be a new street.

6.— (1) Whenever application shall be made to Width of

the Corporation to approve the formation of a
new sfcree s "

new street on any estate or lands it shall be lawful

for the Corporation to require that the new street

shall be formed of such width as the Corporation

shall require :

Provided that in the event of the Corporation

requiring any new street to be of any greater

width than the following (hereinafter in this Act
called " the prescribed width ") viz. :

—

(a) In the case of a new street which in the

opinion of the Corporation will form a

main thoroughfare or a continuation of

a main thoroughfare or means of communi-
cation between main thoroughfares in the

city or a continuation of a main approach
or means of communication between main
approaches to the city eighty feet ; or

(b) In the case of any other new street the

*4
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width required for such street by any
Act or byelaw for the time being in force

within the city

;

the Corporation shall purchase from the owner
of such estate or lands and such owner shall sell to

the Corporation any additional land necessary to

make such new street of such greater width

as aforesaid and shall also make compensation to

such owner for any loss or damage sustained by
him by reason of the Corporation requiring the

street to be of such greater width as aforesaid.

(2) The purchase money payable by the Cor-

poration in respect of any such additional land as

aforesaid shall in default of agreement be a sum
equal to the pro rata proportion of the amount
which shall at the date on which the Corporation

require the new street to be of such greater width

be the value of so much of the undeveloped land

of the same owner as is or will be developed or

improved by the intended works of street forma-

tion on the estate of which such additional land

forms part.

(3) If by reason of the Corporation requiring

any new street to be of any such greater width

as aforesaid any land of any owner adjoining such

new street will be or has become so reduced in

area that it cannot having regard to the provisions

of any Act or byelaw in force within the city be

used for building purposes and such owner shall

within three months from the date of his receiving

notice of such requirement give to the Corporation

written notice so desiring the Corporation shall

in lieu of paying such owner compensation as

aforesaid purchase from such owner and such

owner shall sell to the Corporation such reduced

area of land and the purchase money payable in

respect of any such reduced area as aforesaid

shall be the amount which shall be the value
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thereof at the date on which the Corporation

require the new street to be of such greater width.

(4) The amount of any compensation and of

any purchase money payable under this section

and any difference thereunder as to whether any
land has become so reduced in area as aforesaid

shall in default of agreement be determined by
arbitration in accordance with the provisions of

the Arbitration Act 1889 but in estimating the

amount of any such compensation the benefit

accruing to the property of which such additional

land forms part by reason of the street being of

such greater width shall be fairly estimated and
set off against such compensation.

(5) Nothing contained in this section shall

require an owner to incur any greater expense in

the execution of any street works than he would
have been required to incur if the new street had
been of no greater width than the width required

for such street under any byelaw for the time

being in force within the city and any additional

expense incurred in the execution of street works
by reason of the new street being of such greater

width shall be borne by the Corporation.

7. The Corporation shall determine in any case Corporation

what proportion of the width of any new street may deter-

, «. f
mine width

or of any street of which a new street may form of carriage-

part shall be laid out as carriageway and as foot- fo^^i
way or footways respectively and any new street new streets.

shall be formed accordingly.

8.— (1) When a road footpath or way within the Fu
.

r^er pro-

, . - , .,,. visions as to
city becomes in consequence of building opera- new streets.

tions a new street within the meaning of the

Public Health Act 1875 but the land on only one

side of such street has been or is in course of being

built on the Corporation may instead of requiring

the owner of the land built on or in course of

being built on to widen such road footpath or

way to a width prescribed by this Act or any
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other Act or byelaws in force within the city

require such owner to widen such road footpath

or way so as to give a width of not less than one

half of such prescribed width from the old centre

line of such road footpath or way as determined

by the city engineer by certificate under his hand

to the boundary thereof adjoining such land.

(2) If and when the land on the opposite side

of such road footpath or way shall be built on the

Corporation shall require the owner of such land

to complete the widening of such road footpath

or way so as to give the complete width prescribed

by any such Act or byelaws.

Building 9.— (1) Every person who intends to form a

streets to be new street snall m addition to the information

shown on required to be supplied to the Corporation by
Plan -

virtue of any enactments or byelaws with respect

to streets and buildings in force within the city

distinctly define and mark on a plan drawn to

such scale as the Corporation may require and to

be prepared and submitted by such person to the

Corporation for their approval the proposed line

of frontage of any house or building to be erected

in or fronting such street (in this section called

" the building line ").

(2) It shall not be lawful to erect or bring for-

ward in any such street any house or building or

any part thereof nor any addition to any house

or building until the building line for such street

has been approved by the Corporation nor beyond

or in front of the building line approved by the

Corporation and any person offending against this

enactment shall be liable to a penalty not ex-

ceeding twenty pounds and to a daily penalty

not exceeding forty shillings for every day on

which such offence is continued after conviction

thereof.

(3) The provisions of section 3 of the Public

Health (Buildings in Streets) Act 1S88 shall not
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apply to any house of building erected or proposed

to be erected on lands in respect of which a build-

ing line as aforesaid shall have been submitted to

and approved by the Corporation.

(4) In the event of the Corporation requiring

as a condition of their approval of any such plan

the setting back of the building line shown on the

plan to a greater distance from the centre of any

such street than one-half of the prescribed width

of the street and an additional one-tenth of such

prescribed width the Corporation shall make
compensation to the owner of any land lying

between such one-tenth and the building line for

any damage sustained by him by reason of his

being unable to build upon such land.

(5) For the purpose of this section the city

engineer shall by certificate under his hand at or

before the time of the approval of the building

line by the Corporation determine the centre of

any street or intended street.

(6) The amount of any compensation payable

under this section shall in default of agreement

be determined by arbitration in accordance with

the provisions of the Arbitration Act 1889.

10.— (1) Where any street in the city repairable Corporation

, ,.,_. J
. ii r may fix a line

by the inhabitants at large or any part thereof f frontage

is in the opinion of the Corporation narrow or ™ exlstlns

inconvenient or without any sufficiently regular

line of frontage or where in their opinion it is

necessary or desirable that the line of frontage

should be altered the Corporation may and it

required by the owner of any lands in or abutting

on such street shall from time to time prescribe

what shall thereafter be the line of frontage to

be observed on either side of any such street or

part thereof. The line of frontage which in any

case the Corporation propose so to prescribe for

such street or part thereof and the old centre of

such street or part as determined by the city
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engineer shall be distinctly marked and shown

on a plan to be signed by the town clerk and

deposited with the city engineer and such plan

shall at all reasonable times thereafter be open

for the inspection of the public without charge

and one month at least before the Corporation

formally prescribe any such line they shall give

notice in writing of the deposit of the said plan

to every owner interested.

(2) It shall not be lawful to erect or bring for-

ward in any such street any building or erection

or any part thereof nor any addition thereto

beyond or in front of any line of frontage so

prescribed as aforesaid.

(3) The Corporation may at any time after

prescribing such line of frontage on giving three

months' previous notice in writing to the owner

require that any building or erection which or

any part of which was beyond or in front of any

such line of frontage at the date when the same

was 30 prescribed shall be pulled down set back

or altered so that the same shall not project beyond

or in front of such line of frontage.

(4) The owner may and if so required by the

Corporation shall notwithstanding any contract

lease or agreement or any provision therein con-

tained enter upon any land building or erection

affected by any requirement of the Corporation

under this section and carry out such requirement.

(5) The Corporation may on giving three months'

previous notice in writing require all persons

interested in all or any part of the land lying

between any such line of frontage and the street

to sell to the Corporation and thereupon such

persons shall sell and the Corporation shall (in

addition to making compensation as provided in

the next succeeding subsection of this section)

purchase the land in respect of which they have

given such notice and such land when purchased
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shall vest in the Corporation and be thrown into

and added to the street Provided always that if

within three months from the date when the

Corporation have given notice requiring any land

to be sold under this subsection the Corporation

are required by the persons interested in the land

lying between the land so required to be sold

and the frontage line so to do the Corporation

shall purchase and such persons shall sell such

last-mentioned land and the same when purchased

shall vest in the Corporation and be thrown
into and added to the street.

(6) In the event of any building or erection

being pulled down set back or altered in accord-

ance with any requirement of the Corporation

under this section or in the event of any building

or erection being erected to the line of frontage

prescribed by the Corporation in any street or

part thereof (other than a street or part thereof

in which there is no regular building line already

defined by the character and position of the

buildings then erected and being therein) the

Corporation shall make compensation to the

owner lessee and tenant of any such building or

erection and to any or either of them for any loss

or damage sustained by such owner lessee or

tenant in consequence of such building or erection

being pulled down set back or altered as aforesaid

or in consequence of any building or erection being

erected to such line of frontage.

(7) If within three months after notice of any
requirement of the Corporation under this section

any owner shall by notice in writing to the Cor-

poration allege that the lands required by the

Corporation to be thrown into or added to the

street cannot be severed from the remainder of

his property without material detriment thereto

the arbitrator to whom any question of disputed

purchase money shall be submitted shall in addi-
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tion to the other questions required to be deter-
mined by him under this section determine whether
such lands can be severed from the remainder of

the property of such owner without material
detriment thereto and if not whether any and
what other portion less than the whole can be so

severed and the Corporation shall thereupon pur-
chase and the persons interested therein shall sell

either the whole of such property or only such
portion thereof as the arbitrator may determine
can be severed from the whole without material
detriment and the lands so purchased shall vest

in the Corporation and so much thereof as shall

lie between the prescribed line of frontage and
the street shall be thrown into and added to

the street.

(8) In the event of the Corporation prescribing

a line of frontage under subsection (i) of this

section in any street or part thereof in which there

is no regular building line already defined by the
character and position of the buildings then erected

and being therein any person who shall after such
line of frontage has been so prescribed commence
to erect a building or erection up to or behind
such line of frontage (otherwise than in re-erecting

a building destroyed by fire or other casualty or

in making any addition to or alteration of an
existing building or erection whereby the annual
value thereof is not materially increased) shall

thereupon throw into and add to the street the

land lying between such line of frontage and the

street and such land shall vest in the Corporation

and become part of the street accordingly and if

under the provisions of this subsection there shall

be thrown into and added to any street any land

which is at a greater distance from the old centre

of the street (determined as aforesaid) than half

the width which the Corporation could have re-

quired for such street without payment of com-



APPENDIX 217

pensation (if it had been a new street) under the

provisions of the section of this Act of which

the marginal note is " Width of new streets

"

the Corporation shall purchase such land from the

persons interested therein and such persons shall

sell the same to the Corporation upon the same

terms and the Corporation shall pay to such

persons according to their respective interests

therein compensation in respect thereof in the

same manner as if such street had been a new
street and such land had been additional land

within the meaning of the said section.

(9) The amount of any compensation or pur-

chase money payable under this section and any

other question under this section the determina-

tion whereof is not otherwise provided for by
this Act shall in default of agreement be deter-

mined in accordance with the provisions of the

Arbitration Act 1889 but in estimating the amount

of any such compensation or purchase money the

benefit arising from the widening or improvement

of the street and accruing to the property in

respect of which such compensation or purchase

money shall be payable shall be fairly estimated

and set off against such compensation or purchase

money.

(10) After any such line of frontage shall be

so prescribed as aforesaid any person who shall

act contrary to the provisions of this section shall

for every such offence be liable to a penalty not

exceeding five pounds and to a daily penalty not

exceeding forty shillings for every day on which

such offence is continued after conviction thereof.

11. For the purposes of this Act each of the what to be

following operations (namely) :— buUdfng^

(a) The re-erection wholly or partially of any

building of which an outer wall is pulled

down or burnt down to or within ten
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feet of the surface of the ground adjoining

the lowest storey of the building and of

any frame building so far pulled down
or burnt down as to leave only the frame-

work of the lowest storey
;

(b) The conversion into more than one dwelling-

house of a building originally constructed

as one dwelling-house only
;

(c) The making of any addition to an existing

building by raising any part of the roof

by altering a wall or making any pro-

jection from the building but so far as

regards the addition only ; and

(d) The roofing or covering over of an open

space between walls or buildings
;

shall be deemed to be the erection of a new
building,

intersecting 12.— (i) No new street shall be laid out in the

city exceeding one hundred and fifty yards in

length without at least one intersecting street

in every one hundred and fifty yards thereof and

not more than thirty houses shall be erected on

either side of any such new street between any

two consecutive intersecting streets :

Provided that this section shall not (so long as

there is a street at each end of the land used for

any of the purposes hereinafter mentioned) prevent

any land adjoining or abutting on either side of

any street for a length not exceeding four hundred

yards being used (i) for the site of any one building

or works with the outbuildings yard and ap-

proaches belonging thereto or (2) for the erection

thereon of houses or groups of houses the unbuilt

on spaces between and at the ends of and appur-

tenant to which fronting to the street (excluding

except with the consent of the Corporation any space

less than nine feet in width) exceed forty-five feet

in a length of one hundred and fifty yards of front-

streets.
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age to the street and so in proportion for any length

greater or less than one hundred and fifty yards

or (3) for gardens recreation grounds or other open

spaces private or public.

(2) Any person who shall erect any house or

building contrary to the provisions of this section

shall be liable to a penalty not exceeding five

pounds and to a daily penalty not exceeding

forty shillings for every day on which such offence

is continued after conviction thereof.

13.—(1) It shall be lawful for the Corporation As to ad-

£ j t_ r • ,1 1 • . justment of
for the purpose of securing the proper laying out boundaries

or development of any estate or lands in respect on exchange

of or in connection with which any application

for the approval of the Corporation under the

section of this Act of which the marginal note is

" Approval and conditions of formation of streets
"

is made to require that provision shall be made
for adjusting and altering the boundaries of any
such estate or lands or any lands adjacent or near

thereto and for effecting such exchanges of land

as may be necessary or convenient for such pur-

poses and the provision to be so made and the

terms and conditions upon which such provision

is to be made shall failing agreement between the

Corporation and the respective owners of such

estates or lands on the application of the Cor-

poration or any such owner be determined by
arbitration in accordance with the provisions of

the Arbitration Act 1889 and the Corporation

may for securing the execution of any such pur-

poses agree to pay and may and shall pay to any
such owner or owners such sums as may be agreed

upon or in default of agreement be determined by
arbitration as aforesaid Provided that the pay-

ment of money by any such owner shall not be

made a term or condition of any award made
under this section otherwise than with his consent.

(2) Any award made under the provisions of
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this section shall operate to effect any adjustment
or alteration of boundaries or exchange of lands

which may be provided for by such award or be
necessary for giving effect thereto and shall be
duly stamped accordingly and the costs charges

and expenses of any such arbitration shall unless

and except in so far as the award shall otherwise

provide be borne and paid by the Corporation.

(3) Any lands or moneys received by any owner
in or in respect of an adjustment or alteration of

boundaries or exchange of lands under the pro-

visions of this section shall be held by such owner
subject to the same trusts (if any) and any lands

so received shall also be held subject to the same
covenants restrictions and conditions (if any) as

the lands exchanged therefor.

14.— (1) If at any time the owner of any estate

byeiaws. or lands shall in connection with the laying out

and development of the same for building purposes

set apart on such estate or lands to the approval

of the Corporation a piece of land (being not less

than one-tenth of the estate or lands being or

about to be laid out or developed or one acre in

extent whichever shall be the greater) as a garden
or open space or if the Corporation and the owner
so agree as a public garden or public recreation

ground the Corporation may in granting their

approval to the formation or widening of any
street or the widening or adaptation of any way
so as to form a street on any such estate or lands

or the laying out or development of any such

estate or lands dispense with the observance in

relation to so much of any street or road on such

estate or lands as the Corporation shall think

fit of any of the provisions of any Act or byelaw
for the time being in force within the city relating

to paving metalling flagging channelling or making
up of streets and the Corporation may thereupon

at their own expense pave metal flag channel or
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make up in such manner as they shall think fit

any such street or road.

(2) From and after the date of the grant of

any such approval as mentioned in the preceding

subsection no building or structure shall except

with the consent of the Corporation and on such

terms and conditions as the Corporation shall

prescribe be erected on any piece of land so set

apart as aforesaid.

(3) If the Corporation and the owner agree that

any such piece of land shall be set apart as a

public garden or public recreation ground the

same shall thereupon vest in and be maintained

by the Corporation and it shall be lawful for the

Corporation to exercise with regard thereto all

or any of the provisions relating to the manage-

ment control maintenance and user of public

gardens and public recreation grounds within

the city.

(4) If any garden or open space set apart under

the provisions of this section otherwise than as

a public garden or public recreation ground has

become from want of care or other cause in a

neglected condition the Corporation may after

giving not less than twenty-one days' notice to the

owner of such garden or open space by resolution

require the same to be set apart as a public garden

or public recreation ground and the same shall

thereupon as from the date specified in such

resolution become a public garden or public recrea-

tion ground accordingly and be subject to the

provisions of this section as if it had been originally

agreed by and between the Corporation and the

owner that it should be so set apart as a public

garden or public recreation ground.

(5) Every person who commences or proceeds

with the erection of a building or erection contrary

to the provisions of this section shall be liable on
summary conviction to a penalty not exceeding
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Corporation
may con-
tribute to

improve-
ment of cer-

tain streets.

Corporation
may fix

limits of

streets.

Laying out
of streets by
Corporation.

five pounds and to a daily penalty not exceeding

forty shillings for every day on which such offence

is continued after conviction therefor.

15. The Corporation on the one hand and the

Lancashire County Council and the council of the

urban district of Allerton and the council of the

rural district of Whiston respectively on the other

hand may enter into and carry into effect agree-

ments with reference to the widening or improve-

ment of the following portions of all or any of

the following streets (which commence in the

city) namely Allerton Road and Beech Road so

far as within the said urban district of Allerton

and Speke Road so far as within the said rural

district of Whiston and as to any contributions to

be made by the Corporation to any such widening

or improvement and the Corporation may make
such contributions accordingly.

16.— (i) The Corporation may by order declare

the limits at or within which any street within

the city is to be taken as beginning or

ending.

(2) The Corporation shall keep at their principal

offices a register of all orders made by them
under this section which shall be open to

the inspection of all persons at all reasonable

times.

17. The Corporation may lay out with grass

margins or plant with trees or lay out as gardens

any part of any street or highway now or here-

after maintained by the Corporation provided that

the Corporation shall not reduce below a total

width of thirty-six feet the part available for

traffic of any such street or highway and the

Corporation may from time to time as circum-

stances require throw into the carriageway or

footway of any such street or highway any part

of such grass margins parts planted with trees

or parts laid out as gardens as aforesaid and may



APPENDIX 223

from time to time alter or re-arrange the parts

of any street or highway laid out as a carriageway

or footway respectively :

Provided always that nothing contained in this

section shall empower the Corporation to prevent

any person residing in any premises in or abutting

on any such street or highway having full and free

right and liberty of access to and from such

premises from and to the metalled portion of such

street or highway.
18.—(1) In case any work in connection with Corporation

any building or erection or with the formation or SHSgfliS
widening of any street or the widening or adaptation materials and

of any road footpath or way be commenced or J^j^
ex~

proceeded with contrary to this Act or any other

Act for the time being in force within the city or

contrary to any approval of the Corporation there-

under or any term or condition of such approval

or in case any owner fails to comply with any
notice or to carry out any requirement of the

Corporation under the provisions of the section

of this Act whereof the marginal note is " Cor-

poration may fix a line of frontage in existing

streets " the Corporation may make complaint

thereof before a court of summary jurisdiction

who may thereupon issue a summons requiring

the owner or the occupier of the premises or the

builder or person engaged on the building erection

or work to appear at a place and time stated in

the summons to answer the complaint and if at

the time and place appointed in the summons and
whether the person or persons summoned appear

or not the complaint be proved to the satisfaction

of the court before whom it is heard the court

may make an order in writing on the person

summoned directing the removal alteration or

pulling down within such time as the court deem
reasonable of the building erection or work or

so much thereof as has been commenced or pro-
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ceeded with contrary to any such Act approval

term or condition.

(2) If any building erection or work so ordered

to be removed altered or pulled down be not so

removed altered or pulled down within the time

limited by the order the Corporation may forth-

with enter the premises to which the order relates

and remove alter or pull down the building erection

or work and do whatever is necessary for that

purpose and may remove the materials to a con-

venient place and otherwise sell the same as they

think fit and all expenses incurred by the Corpora-

tion therein and in removing depositing and selling

the materials may be recovered summarily from

the person against whom the order is made Pro-

vided that the Corporation shall apply the proceeds

of the sale in or towards the payment of their

expenses and if there be any surplus shall on

demand pay it to the person against whom the

order is made.

(3) For the purpose of carrying out any order

made under this section it shall be lawful for the

person on whom such order is made and that not-

withstanding any provision in any lease contract

or agreement (if any) affecting the building erection

work or premises referred to in such order to enter

upon such building erection work or premises and
to do all things therein or in relation thereto that

may be necessary or proper to give effect to such

order.

(4) Any officer duly authorized by the Corpora-

tion in that behalf or any owner against whom
an order has been made under this section may
enter upon any premises to which such order

relates for the purposes of this section and any
person refusing such entry or wilfully obstructing

such officer or owner shall be liable to a penalty

not exceeding five pounds and to a daily penalty

not exceeding forty shillings for every day on
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which such offence is continued after conviction

thereof.

19. The approval by the Corporation under the

provisions of this Act of any plan or section of

any street or building and the notice of intention

to lay out or construct such street or building shall

be null and void if the execution of the work

specified in such plan or section be not commenced

within two years from the date of such approval

and at the expiration of that period fresh notice

and deposit and approval shall unless the Cor-

poration otherwise determine be requisite :

The Corporation shall give notice of the pro-

visions of this section to every person intending

to lay out a new street or erect a new building

the plans for which shall be approved after the

passing of this Act.

20. Notwithstanding anything contained in this

Act—

(1) Any street whereof plans have been sub-

mitted to and approved by the Cor-

poration before the passing of this Act

and which shall be sewered kerbed

channelled and pitched within two years

from the passing of this Act may be

completed in accordance with such plans

and the Acts and byelaws in force within

the city immediately before the passing

of this Act :

(2) Any building which shall be erected on a

site previously wholly unbuilt upon and

in or abutting upon any such street as

is mentioned in this section may be

erected in accordance with such last-

mentioned Acts and byelaws.

21. All applications plans sections, and other

documents delivered at the offices of the Cor-

poration or to any official of the Corporation in

15

Approval of

plans to ba

void after

certain

intervals.

Saving for

certain

streets and
buildings.

Plans and
documents
to be pro-

perty of

Corporation.
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Authentica-
tion of

notices &c.

Service of

notices &c.

Application
of purchase
money in

certain cases.

pursuance of this or any other Act or any byelaw

or regulation for the time being in force within

the city shall on delivery become the property

of the Corporation.

22. (i) Where any notice or demand under

this Act or under any local Act Provisional Order

or byelaw for the time being in force within the

city requires authentication by the Corporation

the signature of the town clerk or other duly

authorized officer of the Corporation shall be

sufficient authentication.

(2) The approval by the Corporation of anj^

plans or particulars under and for the purposes of

this Act or any other Act or any byelaw for the

time being in force within the city shall be signified

in writing under the hand of the town clerk or the

city engineer or such other officer as the Corporation

may authorize in that behalf.

(3) Orders of the Corporation under this Act

shall be under the seal of the Corporation.

23. Notices demands orders and other docu-

ments required or authorized to be served under

this Act or under any local Act Provisional Order

or byelaw for the time being in force within the

city may be served in the same manner as notices

under the Public Health Act 1875 are by section

267 of that Act authorized to be served Provided

that in the case of any company any such notice

demand order or document shall be delivered or

sent by post addressed to the secretary of the com-

pany at their principal office or place of business.

24. The provisions of the Lands Clauses Con-

solidation Act 1845 with respect to the purchase

money or compensation coming to parties having

limited interests or prevented from treating or not

making title are hereby incorporated with this

Act and shall apply to any purchase money or

compensation payable under this Act to any

such party.
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25. Nothing in this Act shall apply to any saving for

private street buildings or property belonging to railway com-

a railway company which shall be situate upon

the railway or within the railway or station

premises of the company and which are used or

are intended to be used as part of the undertaking

of the company nor to any lands belonging to a

railway company which adjoin their railway and

which are used or intended to be used as part

of the railway or works of such company :

In this section the expression " railway com-

pany " includes the Cheshire Lines Committee.

26. Notwithstanding anything in this Act con- For protec-

tained the provisions of this Act shall not apply ^Docks*
to or in the case of any portion of the estate of and Harbour

the Mersey Docks and Harbour Board which is

used or intended to be used for the undertaking

of the Board or to or in the case of any building

or street erected or constructed or to be erected

or constructed on such estate.

27. The provisions of this Act shall be in Act not to

addition to and not in derogation of the powers
f r

er

m
8
other

rights and authorities of the Corporation under powers.

any other Act or any byelaw for the time being

in force within the city and nothing contained

in this Act shall be deemed to supersede or vary

any other Act or byelaw for the time being in

force within the city except so far as such last-

mentioned Act or byelaw is inconsistent with the

provisions of this Act.

28.— (1) Any person deeming himself aggrieved Appeal to

, jjx 4.
petty ses-

by any order determination or requirement or
yional com.

tt

the withholding of any consent or approval under

this Act of or by the Corporation or by any con-

dition attached to any such consent or approval

or subject to which the same may have been given

or of any officer of the Corporation may within

fourteen days from the date of such order deter-

mination requirement consent or approval appeal
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apply certain

monej's for

purposes of

this Act.

Expenses of

execution of

Act.

Crown rights.

to a petty sessional court and such court may
and is hereby empowered to make such order in

the premises and on such terms and conditions

as to the court shall seem just.

(2) The costs of any such appeal shall be paid

in such manner and by such parties to the appeal

as the petty sessional court may direct.

29. Any person deeming himself aggrieved by
any conviction or order made by a petty sessional

court under or pursuant to the provisions of this

Act may if no other mode of appeal is provided

by this Act or any other Act appeal to the next

practicable court of quarter sessions under and
according to the provisions of the Summary Juris-

diction Acts and in regard to any such order made
by a petty sessional court the Corporation may in

like manner appeal and the court of quarter ses-

sions shall accordingly be and are hereby empowered
to deal with any such appeal as if it were an

ordinary appeal under those Acts.

30. Section 20 of the Liverpool Corporation

(General Powers) Act 1905 shall be deemed to

extend and apply so as to enable the Corporation

to borrow and apply to the purposes of this Act
as well as to the purposes of the Liverpool

Improvement Act 1867 any sums which the Cor-

poration are authorized to borrow under that

section Provided that all moneys so applied under

this Act shall be paid off within fifty years from
the date or respective dates of borrowing the same.

31. Any expenses of the execution of this Act
by the Corporation for which no express provision

is made may be defrayed by the Corporation out

of the city rate or out of the general rate as the

Corporation having regard to the nature and
objects of the expenditure may determine.

32. Nothing in this Act affects prejudicially

any estate right power privilege or exemption of

the Crown.
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33. The costs charges and expenses preliminary Costs of Act.

and of and incidental to preparing obtaining and
passing this Act as taxed by the taxing officer of

the House of Lords or House of Commons shall

be paid by the Corporation out of the city fund

and general rate or out of such other funds or

rates and in such proportions as the Corporation

shall determine.

The following additional provisions are contained

in the Liverpool Corporation Act 1913 :

—

15. Notwithstanding anything contained in any As to width of

a . • j- .,, • ., .. .
, , certain new

Act in force within the city ov in any byclaws or streets.

regulations made thereunder new streets may be laid

out of any width not less than twenty-four feet Pro-

vided that the following conditions are complied

with :
—

(a) The Corporation are satisfied that main lines

of communication in the neighbourhood and
connection between such main lines of com-

munication are sufficiently provided for

:

and

(b) The new street is to be situate on an estate

or estates the owner or owners of which

throughout the entire length of the new street

agrees or agree as follows :
—

(1) That not more than twenty houses to

the acre (including the whole of the land

given up for the purposes of a street) shall

be erected on the estate or estates ; and

(2) That the front of the houses to be

erected in such new street shall be set back

at least thirty feet from the centre line

thereof or that the whole of the side of the

new street opposite to the houses erected or

to be erected therein shall be and remain

part of an open space to be approved by the

Corporation ; and
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(3) That the distance between the back

of any house {not being at the corner of two

streets) erected or to be erected on land

abutting on the new street and the nearest

Point of any house erected or to be erected

in the rear thereof shall be not less than

fifty-four feet Provided that if any house

or block of houses is erected at the comer

of two intersecting streets the distance be-

tween the back of such house or block and
the end of any house or block erected in the

rear thereof shall not be less than thirty-six

feet ; and

(4) That the space between the line thirty

feet from the centre of the new street and the

street shall not be used otherwise than as

an open space except with the consent of

the Corporation.

Relaxation of 16.— (1) The Corporation may subject to such

ceAaiT^ases. conditions as they think fit dispense with the observ-

ance of the byelaws as to open spaces in connection

with dwelling houses in any case where not more

than twelve houses to the acre are erected or to be

erected or where one dwelling house is erected or to

be erected on a building site having a total area of

not less than four hundred square yards.

(2) Any person who makes default in observing

any such condition shall be liable to a penalty not

exceeding five pounds and to a daily penalty not

exceeding forty shillings.

Byelaws as to 19, Notwithstanding anything contained in any

buifdingB. local Act Section 157 of the Public Health Act 1875

in its application to the city shall be extended so as

to empower the Corporation to make byelaws with

respect to the height of buildings.
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